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THE LAW REPORTER. 


SEPTEMBER, 1843. 


PUNISHMENT OF CONVICTS. ' 


A PETITION was presented to the legislature of Massachusetts, at 
its session in January last, praying for such an amendment of the 
laws, ‘* that no person shall be imprisoned for having been before 
sentenced and committed to the state prison.” This petition was 
referred to the committee on the judiciary, who reported, that as 
the change requested was so ‘ extended and important,” the 
propriety of it required a more thorough investigation than they 
could bestow. They recommended, therefore, a reference of the 
subject to the next legislature, and that, “ in the mean time, such 
facts and arguments as were in their possession should be spread 
before the public.’”” For this purpose they requested George 
Bemis, Esq. “ to reduce to writing the facts and circumstances 
which he had presented orally to the committee.” With this 
request he complied, and his arguments in favor of the petition are 
contained in a document published by legislative authority. 

For the information of our distant readers, we give a synopsis of 
these laws, abridged from the Revised Statutes, as cited by Mr. 
Bemis. (1.) A person convicted of any offence, and sentenced 
to the state prison for one year or more, if he has been previously 
sentenced to a like punishment in this or any other state, shall be 
sentenced to the state prison for a term not exceeding seven years, 
in addition to the punishment prescribed for the offence of which 
he is then convicted. (2.) If such convict shall have been twice 
before so sentenced to the state prison, the additional sentence is 
for life, or for a term not /ess than seven years. The fact of pre- 
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vious conviction is either alleged in the indictment, and admitted or 
proved on the trial, or the warden, when he is satisfied of the fact, 
gives notice of it to the county attorney for Suffolk, who proceeds 
against the convict, by information filed in the municipal court of 
Boston, where the truth of the charge is investigated in the usual 
mode. 

Against these laws the petitioners object: (1.) “ That they are 
unconstitutional, inasmuch as they demand a second and third pun- 
ishment of the same offence.” (2.) ‘ That they are oppressive, 
uncertain, and wnjust in their practical working.” (3.) “ That 
they are inexpedient, as calculated neither to reform the criminal, 
nor to deter him from further crime.” 

The first objection is not discussed in the document alluded to. 
It is only stated, that the constitutional question has been an open 
one since the first adoption of the principle of additional or repeat- 
ed punishment. We regret that Mr. Bemis did not offer his views 
upon this point, because his extensive practical and theoretical 
knowledge of criminal law, peculiarly qualifies him to do the subject 
justice. As however he has not thought it expedient to press its 
consideration, and did not rely upon its influence with the legisla- 
ture, it is unnecessary for us at this time, to examine it in detail. 

The last two objections, Mr. Bemis considers at length. 
Although we cannot agree to all his conclusions, we think he has 
presented the case in such an aspect, as to warrant a legislative in- 
vestigation of the merits of these laws, which we hope the next 
general court will find time to make. ‘The subject is important, 
and the change petitioned for confessedly very extensive. In the 
few remarks we have to offer upon the argument of Mr. Bemis, we 
do not propose an elaborate answer to it, but merely the sugges- 
tion of some doubts as to the correctness of his reasoning. 

The principle upon which the laws rest, is denied by him to be 
correct, and under the head of their oppressive operation, he 
makes two points: (1.) ‘ That they are peculiarly odious to the 
convicts themselves,” producing “a state of mind,”’ “ anything but 
conducive of good will in the convict towards society, or calculated 
to reform him when he gets his freedom.” (2.) ‘ That the class 
of convicts who suffer from them, are not those who merit severe 
punishments most, but rather the neglected and rejected outcasts of 
society.” 

It is a novel and not very forcible argument for an alteration of 
criminal law, that men suffering its penalties do not like it. ‘Those 
legislators would be less wise than sensitive, who should consult 
the convcits of a prison as to the measure of punishment they might 
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PUNISHMENT OF CONVICTS. 195 
prefer. They would probably wander from the question as widely 
as the chickens of the old lady, who, possessing a tender heart, ad- 
dressed them thus: “ my dear little chickens, I come to inform you 
that you are to be killed for dinner to-day, and I want you to 
choose the kind of sauce which you prefer to be served up in.” 
«“ But we don’t want to be served up in any sauce,” said the 
chickens. ‘ You wander from the point my dear little fowls,” 
was the reply, ‘ that is not the question.” 

We cannot accord more force to the second part of this objec- 
tion. ‘The primary object of punishment is the prevention of crime, 
and not the reformation of the offender. It is true, that so far as a 
convict is reformed, a repetition of the crime is prevented. ‘The 
reformation is, however, rather an object of prison discipline, and 
of the efforts of philanthropists than of legislation. ‘l'o lighten the 
severity of punishment because the criminal rebels against it, would 
be to imitate those injudicious parents who spare the rod for fear 
of making their children cry. It is said, that long-continued habit 
of administering criminal law, hardens a judge’s heart, and disables 
him from tempering justice with mercy. Perhaps the opposite 
tendency is perceptible in this argument. Assiduous and success- 
ful practice in criminal defences, has enlisted the author’s sympa- 
thy too much in favor of the rogues. 

The second point under the head of oppressive operation, ap- 
pears to us to prove too much. If it be only the “ petty thief, first 
a drunkard, then a pauper, and last a criminal,’”’ who undergoes 
the “ screwing process ”’ of these laws, because ‘“ bold and saga- 
cious rogues know enough to extricate themselves,” it is fair to 
conclude, that the law of additional punishments executes its work, 
and drives these bolder villains off. The system applies equally to 
large and small offenders. Statistical tables show that criminals 
guilty of aggravated crimes are rarely recommitted. The logical 
deduction would seem to be, that the repetition of the larger 
crimes is prevented by the system, and not that the law is oppres- 
sive, because its penalties are chiefly felt by those who lack not 
only the virtue to abstain from crime, but the intelligence to under- 
stand and appreciate its consequences. 

The learned writer, it seems to us, argues more against details than 
principles. Inthe cases of [saac Jackson, Plumbly, and John Jackson, 
mentioned in the pamphlet, the punishments were evidently dispro- 
portioned to the offences. Doubtless in other cases the law has been 
unnecessarily harsh in its operation. But these instances are in- 
sufficient to characterize its general action. The objection to which 
they give rise, is moreover nearly, if not quite obviated by the law 
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passed by the last legislature, which mitigates the severity com- 
plained of. To the policy of additional punishments, we see no 
objection. The second crime is a crime in a twofold view, 
(1.) because it is a crime of itself, and (2.) because it is the second 
crime. ‘The convict is additionally punished, not for the first nor 
for the second offence, but for the repetition of an offence. He 
who has been twice convicted, is evidently, so far as the human 
mind can know, a worse member of society than he who has suf- 
fered its penalties but once. His offences may be small. He may 
be confined under the present system, a longer time for two crimes 
against a small amount of property, than for one crime against a 
large amount. This difference should effect, however, only the 
amount of his punishment, and not the principle of the law which 
inflicts it. It is still true, whatever their nature, that he who has 
committed two offences is worse than he who has committed only 
one of the same degree, and therefore deserves a heavier punishment. 
It is of little moment whether the amount is determined by first 
considering and punishing the crime, and second by considering 
and punishing the repetition of it by an additional sentence, or by 
viewing both together, and inflicting the entire sentence at once. 
It may be less painful to the prisoner to know the worst immedi- 
ately, but his feelings merit very little consideration. Thus, alter 
all, the question in this aspect of it, relates not so much to the pro- 
priety of an additional sentence as to the time and manner of im- 
posing it. It may be observed, also, that the principle of accumu- 
Jated punishment is not confined to second or third comers of the 
state prison, nor to offences which are mala in se. ‘The Revised 
Statutes provide for the imprisonment of any person who has been 
twice before convicted of violating the law for the regulation of 
licensed houses, nor do we understand that he is more or less ob- 
noxious to the penalty, because he may have illegally sold a gill of 
rum instead of a quart. 

The laws are not only denounced as oppressive, but also as un- 
certain and unjust. Uncertainty is defined by Mr. Bemis to mean 
“the danger growing out of their theoretical and technical charac- 
ter.” Weare not sure, that we properly comprehend the appli- 
cation of this definition. But from the illustrations used, we suppose 
it to be, that as a man may occasionally be illegally or unjustly 
convicted or sentenced, there is danger, by an additional sentence, 
of punishing him twice where he ought not to have been punished 
at all. But the injustice here supposed is in most instances purely 
technical, and arises solely from the maxim, that criminal statutes 
are to be construed strictly. For example, the statute newly organ- 
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izing the municipal court of Boston, was at first deemed uncon- 
stitutional. If the supreme judicial court had decided against this 
law, every convict sentenced since Judge 'Thacher’s death would 
have been illegally, and technically, unjustly sentenced. Mr. Bemis 
would have taken care to have had all those felons promptly dis- 
charged. Yet although illegally imprisoned, it would be too much 
to say, that they did not deserve their fate. The injustice would 
have been purely ideal, and although in the end and theoretically, 
good service might have been rendered by such a course in enfore- 
ing an exact administration of the law, the immediate eflects upon 
society would have been anything but beneficial. The case of 
Wilde v. Commonwealth, (2 Met. 408), is a good illustration of the 
sort of injustice sometimes suffered. Wilde was indicted and con- 
victed of cheating by false pretences and sentenced “to pay a fine 
of fifty dollars and costs of prosecution, and if said fine and costs 
were not paid in ten days, then, in lieu thereof” he was to be 
punished “ by solitary confinement one day, and afterwards by 
confinement to hard labor one year in the state prison.”’ ‘The 
statute providing for the punishment of this offence, directed that 
any person on conviction should “be sentenced to pay a fine, not 
less than forty dollars and not exceeding four hundred dollars, or 
be sentenced to confinement to hard labor for a term not exceeding 
seven years.” Judgment was reversed, and the rogue escaped 
because one day solitary was imposed. Much credit is due the 
counsel for his acuteness in discovering this flaw, but his service to 
the community is more than doubtful. It could hardly be said 
that the convict was unjustly imprisoned. 

The uncertainty of which Mr. Bemis complains, if we are cor- 
rect in our statement of it, is a singular argument for a lawyer to 
use against these statutes. It is just as good an one against the 
entire criminal code. Something must be considered settled. If 
the verdict of a jury, and the decision of the courts are not to be 
taken as correct, until legally reversed, we may as well abandon 
the administration of justice. ‘The law supposes the verdict to be 
right, and acts upon that supposition when the criminal is sentenced, 
although, once in a while, an innocent man suffers. One of the 
two suppositions must be made, either that it is always right or 
always wrong. If the latter be adopted, neither an original nor 
an additional sentence could ever be inflicted. ‘The former is the 
only proper basis of a judgment, and it would bring the law into 
disrepute and ridicule, first to suppose a verdict right and upon it 
to found an original sentence ; and second, to suppose it may be 
wrong, and for that reason alone to withhold the additional. 
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It is said that ‘‘ greater uncertainty and injustice attend the prac- 
tical working of these additional sentences than result from their 
artificial and technical nature ;”’ because (2.) juries always, or 
generally, learn, in the course of the trial, that the prisoner has 
been previously convicted, and render a verdict almost entirely 
upon this fact, and not upon the evidence touching the new oflence 
for which he is arraigned, —and aiso because the judge, from the 
infirmity of human nature, will impose upon the convict a sentence 
not only suflicient for the new crime, but, taking a prejudice against 
him for having been before convicted, unmercifully add something 
for his previous crime even before he is brought up to receive an 
additional sentence. ‘These reasons for repealing the laws are not 
very complimentary to the integrity of our juries, or the upright- 
ness of the bench. ‘They may be a good argument for popular 
effect, but are hardly calculated to increase respect for the adminis- 
tration of justice. ‘The community has certainly not hitherto sus- 
pected, that juries cannot be depended upon to decide cases ac- 
cording to evidence, or that judges allow themselves to be influ- 
enced by inhuman prejudice, and, instead of executing judgment 
in mercy, execute it in a spirit of remorseless vengeance. It has 
been said, that sometimes, where convicts are sentenced to be 
flogged, with stripes ‘well laid on,” the executioner, in order to 
be certain that this injunction is properly complied with, adminis- 
ters some half dozen lashes to try whether his whip is good and 
his arm strong, and then begins to count. ‘The author, in 
this part of his reasoning, seems to impute to our courts the same 
inclination. It is asserted, in the ¢hird place, that “a more mani- 
fest uncertainty attends the operation of these laws in the awarding 
the additional itself,’ because there can be no “ guide or circum- 
stances to aid the discretion of the judge in measuring his sen- 
tence.” The prisoner can have no one but the warden to speak 
in his favor. Even the warden’s testimony must not be relied 
upon, because, as Dr. Julius says, “ mitigation of sentence should 
not be grounded on the conduct of prisoners while in confine- 
ment,” as “the worst criminals are rarely the worst behaved.” 
The record is all the judge can have to direct him, and this, by 
the supposition, is an unsafe guide, because the convict may have 
been innocent, or unduly punished. Besides, a convict may in 
truth have reformed, and then the additional sentence must be im- 
posed without necessity, the judge having no discretion. This last 
dithieulty may be easily avoided without the radical alteration asked 
for by the petitioners, by vesting in the court the power to mitigate 
the sentence upon the evidence of such reformation, provided Dr. 
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Julius’s testimony as to the impolicy of such a course ought to be 
disregarded. ‘The result of the tables given is rather unfortunate 
for the argument on the other branch of this objection. Out of 
fifty-seven sentences as second comers, the average of additional 
sentences is below a year to a sentence, — and of the whole num- 
ber, only one sentence was for three years, and only five as high 
as two years. ‘T'hus, the industry of the author has clearly shown, 
that his objection is entirely theoretical. Although the late judge 
of the municipal court, unreasonably and unjustly accused of 
harshness and cruelty in his sentences, had no certain guide for 
measuring his additionals, and therefore might indulge his severity 
to its full extent, he was, nevertheless, in this respect, very merci- 
ful in his judgments, notwithstanding the latitude allowed him. 
The objection urged on the score of uncertainty operated, in this 
county at least, favorably for the prisoner to an eminent, and per- 
haps even to an impolitic extent. 

Connected with the uncertainty and injustice of the laws, it is 
strenuously urged by Mr. Bemis, that in punishing a man for his 
old offences, (that is, in imposing an additional sentence,) society 
cannot be sure that they have not made him the very thing which 
they now seek to punish — either a veteran criminal, or a man in- 
capable of keeping a resolution to reform, because penitentiary 
confinement is not only positively injurious to his character, but 
negatively so besides, inasmuch as the effect of it is to weaken the 
moral power of resisting crime. If this be so, Mr. Bemis has 
stopped far short of what he should do. If confinement not only 
makes a man positively worse, but leaves him without the power 
of becoming better, all such punishment ought to be abolished. 
We ought to resort to the lash and pillory, as mercifully employed 
in Delaware; perhaps, also, to cropping and branding and those 
other antiquated expedients which this modern system has sup- 
planted. The argument, if the facts are correct, proves nothing 
by proving too much; for we can hardly suppose the author to 
justify a great wrong, while opposing a small one. — If this position 
be at all tenable, instead of merely asking for a repeal of the laws 
under discussion, he should have brought the whole force of his 
great abilities against the entire system of penitentiary punishments, 
and petitioned for an absolute and total repeal of a system which 
ruins the offender without protecting the community. 

The last point insisted on is, that these laws have no effect in the 
prevention of crime. ‘This is the true position to take, and that to 
which inquiries should be principally directed. We have already 
expressed our opinion, that the facts tend to show the beneficial 
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effect of these enactments. It is a matter, however, which should 
not be left to vague conjecture, nor decided upon plausible argu- 
ment. Before a policy which has prevailed for twenty-five years 
should be finally abandoned, a searching and thorough inquisition 
should be made into its operation. We have not space to exam- 
ine the various views offered by Mr. Bemis upon this important 
topic. We will merely observe, that his arguments, here as else- 
where, seem rather to affect the details than the principle of the 
law. If the “small driblet of a year extra or seven-years extra” 
has no terror for a man “ who plays for the stake of the gallows or 

a life sentence” or even for “a twenty years confinement,” i 
might be a reason for increasing the penalty, but can hardly 
deemed an adequate one for altogether removing it. It is true, 
that in most cases, the offender calculates, not upon “ the precise 
legal extenuation of his offence,” but upon “ the supposition that 
he shail altogether escape detection.” If that be a reason for 
abolishing these laws, is it not equally so for reducing all penalties 
to the same amount? Why, if this doctrine be true, should one 
man, for a small crime, be sentenced for a year, and another man, 
for a large one, be sentenced for ten years? In neither case does 
the consideration of his punishment enter into his mind? The re- 
ply is, that although he may not be deterred, others may, and the 
law which regards the ge neral welfare of soc iety pays compara- 
tively slight attention to the individual in its criminal code, —and 
therefore the doctrine of the argument is erroneous. 

One argument, advanced by Mr. Bemis, serves to cut both ways. 
If it be true that, “as the legislation of most of the neighboring 
states now stands, the criminal will be met by the same kind of 
laws as he has left behind him in Massachusetts,” it would cer- 
tainly be very hazardous to alter our policy. Such an alteration 
would be an official invitation to rogues of every description to 
come into Massachusetts. This state offers as much inducement 
to depredations as any other; and it would be entirely too much 
to assume, that a very much milder system of penalties than those 
of our neighbors, would be overlooked by that class of accom- 
plished villains who, though they may not accurately calculate upon 
the consequences of their wickedness, are yet intelligent enough to 
understand and act upon the advantages of such a difference. 

We conclude this notice, already extended beyond our intention, 
by repeating the hope that the next legislature will perfect the 
details of these laws, but preserve the policy of them unaltered. 
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Recent American Decisions. 


Circuit Court of the United States, Massachusetts, May Term, held 
by adjournment in August, 1848, at Boston. 


Unirep Srares v. Francis Basserr. 


The rules of interpretation of statutes laid down and explained. 

By the act of congress of the 18th of May, 1842, ch. 29, where the offices of 
clerk of the district court and of the circuit court are held by the same person, 
he is entitled to a compensation not exceeding thirty-five hundred dollars as 
district clerk, and also to a compensation not exceeding twenty-five hundred 


dollars as circuit clerk, per annum. 
But the fees of the two offices are to be kept distinct, and if the fees of either do 


not amount to the maximum fixed by the act, the deficiency should be placed 
to the account of the clerk, and cannot be made up from any excess in the 


fees of the other court. 
Thus, where the two offices are held by one person, and his fees as district 


clerk amount to more than thirty-five hundred doliars, and his fees as circuit 
clerk to less than twenty-five hundred dollars, he is entitled to the first men- 
tioned sum as district clerk, and to the actual fees as circuit clerk, and no 


more. 


Tus was an amicable suit, brought by the United States, to recover 
a balance supposed to be due to the plaintiffs from the defendant 
as clerk of the district and circuit courts of the United States for 
the Massachusetts district, upon his return, made to the secre- 
tary of the treasury, on January Ist, 1843, pursuant to the act of 
congress passed May, 1842, making appropriations for the civil 
and diplomatic expenditures of government for the year 1842. 

The return of the defendant to the treasury department was as 


follows: 


Account of Fees received and of amounts paid for Clerk hire by the Clerk of the 
District and Circuit Courts of the United States, Massachusetts District, from 


July 1st, 1842, to January 1st, 1843. 


District Court —June Term, 1842. 


Per diem 18 days, . 90,00 
49 Admiralty Cases, 218,00 
13 Common Law Cases, 24,50 
3 Criminal Examinations, 20,00 
Copy Rights, . 97,50 
Miscellaneous Matters, 13,00 





$463,00 
VOL. VI. — NO. V. 26 
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SerremsBer Term, 1842. 


Per diem 20 days, . ° . . , - 100,00 
52 Admiralty Cases, ° ; . , ‘ 217,00 
11 Common Law Cases,_. ‘ . ‘ - 48,00 
Copy Rights, ‘ : , ‘ . ‘ 99,50 
Miscellaneous Matters, . . ° , - 16,00 





Decemser Term, 1841. 


Per diem 15 days, . ‘ . ‘ ‘ . 75,00 
39 Admiralty Cases, , ° ° . ‘ 159,00 
11 Common Law Cases, . ‘ , . - 31,00 
5 Criminal Cases, ‘ : ° ‘ ; 60,00 
Copy Rights, ° , , ‘ ; - 60,00 
Miscellaneous, . ‘ ‘ , ‘ , 35,00 





Circurr Court — May Term, 1842. 


























Per diem 7 days, , . . ‘ , - 35,00 
5 Cases in Equity, ‘ ‘ : ° : 73,00 
5 do at Common Law, . ‘ ‘ ‘ - 24,90 
Miscellaneous, . ‘ ° . ‘ ‘ 25,00 
157,90 
Ocroser Term, 1842. 
Per Diem, . ° ° ; : ° - 110,00 
29 Cases in Equity, ° ‘ : : ‘ 102,54 
40 do at Common Law, ° , ; - 96,00 
10 Criminal Cases, . : : . ; 120,00 
Miscellaneous, ° , ‘ ‘ . . 73,00 
501,54 
Fees received in Bankrupt Cases, ‘ : ; 7118,00 
$9140,94 
Amount paid for Clerk hire as "7 Schedule marked A, 
annexed, ; 2985 08 
Maximum compensation to Clerk, ; ‘ - 3000,00 
5985,08 
Balance on hand, ‘ . . ‘ , : $3155,86 





Scuepute A. 








Amounts paid for Clerk hire from July 1st, 1842, to January 1st, 1843. 
Paid to James B. Robb, . . . , ° 750,00 
Paid to Elisha Bassett, : ‘ : ° ; - 500,00 
Paid to H. A. Frost, . : : : ‘ ° 300,00 
Paid to F. Warren, . . ‘ . ‘ ° - 300,00 
Paid to Henry F. Starkey, . ‘ ‘ . . 300,00 
Paid to T. M. H. Lyon, ‘ : 5 ; y - 290,70 ; 
Paid to James Amos, _. : . . . ° 277,93 
Paid to James Boyle, . ° ‘ ‘ : - 266,45 : 





$2985,08 
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Upon this return the first auditor of the treasury reported as 
follows : — 


Treasury DerartTMENT, 
First Auditor's Office, 2d June 1843. 


I have examined and adjusted an account of official receipts and expenditures of 
Francis Bassett, Clerk of the District and Circuit Courts of the United States for 
the District of Massachusetts, commencing July 1st, and ending December 31st, 
1842, under the civil and diplomatic appropriations act of 18th May, 1842, and 
find that he is charged as follows : — 





To amount of Fees received by him during said period, 9,140 94 
; : $9,140 94 
I also find that he is entitled to the following credits, viz. : 

By amount of compensation to his Deputies, ° ‘ 2,985 08 
By maximum compensations for the half year, + 1,750 00 

And that the balance due to the United States on the Ist day 
of January, 1843, amounted to, ‘ ‘ ; 4,405 86 
$9,140 94 


I have also examined and adjusted an account of the said Francis 
Bassett, and find that he is chargeable as follows : 
To balance of his account ending 31st December, 1842, 4,405 86 





4,405 86 
I also find him entitled to credit — 
By amount of warrant No. 1811 in favor of the Treasurer dated 








June ist, 1843, : ° 3,155 86 
And that the balance due to the United States amounts to 1,250 00 
$4,405 86 


It was agreed by the parties that a default or nonsuit should be 
entered, upon the construction of the act relating to the fees and 
emoluments of the clerks of the courts of the United States. 


Dexter, district attorney of the United States, for the plaintiffs. 


It is a sound and useful rule of construction, that an instrument 
or statute shall be so interpreted, if possible, that effect may be 
given to all its parts. It is plain, that upon the constructicn con- 
tended for by the defendant, the words “or in case both of the 
said clerkships shall be held by the same person, of the said 
offices,” are entirely superfluous and ineffectual ; for without them, 
it is clear that the incumbent of both offices would be entitled to 
the salary of both, they being made distinct offices by the act of 
28th February, 1839, which authorized the circuit courts to ap- 
point their own clerks, until which time the district court clerk 
was, by virtue of the judiciary act of 1789, clerk also of the cir- 
cuit court. It is then to be inquired for what purpose were the 
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words inserted in the act of 1842, which are quoted above. And 
it is difficult to conjecture any purpose except that of diminishing 
the fees of the offices when so held together. Extra-judicially, it 
could hardly be doubted that the intention of the framer or amender 
of the act was to say, that when both ofiices were held by the same 
person, the incumbent should be paid only for one. But we 
are not allowed to conjecture the meaning of the legislature; we 
must find it in their language. Yet we must be careful not to be 
found herentes in cortice by a too rigid construction of that lan- 
guage. Being satisfied that something was intended, we are 
bound to find it if we can; and the obscurity or deficiency of the 
language is much relieved when there seems but one purpose that 
could have existed in the mind of the legislature, although the pur- 
pose be very feebly expressed. ‘Transposition of words frequently 
assists us in such a case. Now, suppose these perplexing words, 
instead of having been obviously interpolated into the middle of a 
sentence by some reformer of supposed abuses, had been removed 
to the end of it, and inserted by way of proviso, thus — “ Provided, 
however, that in case both of the said clerkships shall be held by 
the same person he shall not be allowed to retain of the fees and 
emoluments of the said offices, for his own personal compensation, 
a sum exceeding three thousand five hundred dollars per year, for 
any such district clerk, or a sum exceeding two thousand five hun- 
dred dollars per year for any such circuit clerk.’ In such case it 
would be plain, that the last clause (italicised) would be super- 
fluous, yet, being in the disjunctive with the preceding clause, by 
the word “or,” only one of the two salaries could be claimed ; 
and where either of two may be claimed, of course the larger is 
due. Now the words are not altered by the above transposition, 


and it is not perceived that the sense is varied by the change of 


collocation. 

It will be remarked, that the salaries are provided not for such 
district clerkship and circuit clerkship, but for such district and sucit 
circuit clerks. If the legislature had intended that the incumbent 
of both offices should have both salaries, why did they not use the 
word “ clerkship,” in which case the meaning would have been 
clear? And, on the other band, by the use of the words “ such 
district clerk’? and “ such circuit clerk,” taken in connection with 
the preceding clause, respecting both ‘ clerkships” being held by 
the same person, was it not intended to designate a person? And 
if it be the same person that holds both offices, does it not compel 
him to elect to take the $3,500 as “such district clerk,’ “ or” the 
$2,500 as “such circuit clerk” ? 
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But it is significantly asked, “ If the clerk is entitled to but one 
of these salaries, which shall he take ? why should he have the 
$3,500 rather than the $2,500 only ?”’ And the question certainly 
exhibits very strongly the unekilfulness of the draftsman of the act. 
But I have alre rady anticipated the answer — that having a right of 
election in such case, he would be entitled to the large ‘YY amount. 
But another answer has been suggested, namely: that he would 
take the larger salary as that of the “ district clerk, ” because the 
person holding both otlices is emphatically the * district clerk,” 
being the only clerk of the district; whereas when the oflices are 
separate, there is a clerk of the circuit court for the district, and a 
clerk of the district court, but no one is the clerk of the district. It 
will be observed, that in the act these officers are first named as 
clerks of the respective courts, but are last named as the district 
clerk and the circuit clerk. 

It is not pretended that this reasoning can be entirely satisfac- 
tory. It cannot be denied that it is highly verbal andy perhaps 
hypercriticé il; but it is presented as the answer to verbal diflicul- 
ties suggested by the defendant. It proceeds upon the supposition 
that congress meant something by these words, and that the only 
meaning they could have is to restrict the salary of an incumbent 
of both offices. And from the whole tenor of this section it ap- 
pears that retrenchment and restriction and security from large 
compensations to officers were its objects. But if the court should 
think otherwise, yet, upon the point of the amount to be retained 
by the defendant as clerk of the circuit court, it is apparent, from 
the statement of the case, that he cannot charge his maximum of 
$1250, because so much has not been received by him as clerk of 
the circuit court during the six months; to make it up he must 
take about $590 from the fees in bankruptcy accruing in the dis- 
trict court, as only about $30 of bankrupt fees accrued in the cir- 
cuit court, and all other fees there were but $65944. The defi- 
ciency will perhaps be made up to the defendant in the accounts 
of the next six months. 


Bassett, pro se, answered as follows : 


The offices of district clerk and circuit clerk are distinct, the 
power of appointment to each being given by law to the respective 
courts, and a maximum compensation is affixed to each. Although 
both clerkships may be held by the same person, and this seems to 
have been contemplated by the act of 1842, it is provided, when 
this is the case, that the fees and emoluments of the said offices shall 
up to the maximum of each be paid to such district clerk and such 
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circuit clerk. This, it is believed, is the fair and only true inter- 
pretation of the act. Any other construction given to it would be 
arbitrary, for the person holding both oflices might, with as much 
propriety, be limited to the maximum compensation of circuit clerk 
as to that of the district clerk. But there is no limitation to either 
by express words or by construction in the act. The language is 
*‘ out of the fees and emoluments of the said offices, a sum not ex- 
ceeding $3,500 to such district clerk, or a sum not exceeding 
$2,500 to such circuit clerk.” Now if any limitation or restriction 
to one of the maximums had been intended, the language would 
have been ‘and when the said clerkships shall be held by the same 
person, no such district and circuit clerk shall receive a sum ex- 
ceeding $3500.” But it is said by the district attorney, that a 
statute should be so interpreted, if possible, that eflect may be 
given to all its parts, and that the words, ‘or in case both the said 
clerkships shall be held by the same person,” are entirely super- 
fluous and ineffectual, for without them it is clear the incumbent of 
both offices would be entitled to the salary of both; and, there- 
fore, the words must be construed to diminish the fees of the otti- 
ces when so held by the same person. Can such an inference be 
drawn from any rule of construction? On the contrary, if the 
incumbent is entitled to both salaries, is it not because he holds 
both oflices ? and if so, is it less clear and certain that he is enti- 
tled to both salaries, when the reason or foundation of his claim 
(namely, that he holds both offices) is stated in express words. 
Moreover, as the offices may be held by different persons, without 
the words ‘* when both clerkships shall be held by the same per- 
son, the said offices,’ &c. the intent of the act that both salaries 
should be received by the same person would not be so clear and 
certain ; for it might be argued that the provision for the circuit 
clerk was intended for that office alone, and not when both clerk- 
ships were held by the same person. ‘The words, therefore, have 
a meaning and are not superfluous. In answer to the suggestion, 
that congress intended to diminish the fees of the oflices, it is sutt- 
cient to reply that such intent is not expressed. The intent of con- 
gress, perhaps, can best be inferred from the cause which pro- 
duced the act. By the act of May, 1841, the fees and emoluments 
of clerks of courts were limited to $4,500, and afterwards the 
bankrupt law was passed, which greatly increased the business 
and emoluments of the office. By the appropriation act of 1542, 
the clerks are required to include, in their semi-annual returns, all 
fees arising under the bankrupt act. This clause relating to fees 
in cases of bankruptcy is not in the act of 1841, because when that 
act was passed the bankrupt law did not exist. Now it can hardly 
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be supposed that it was the intent of congress to lessen the maxi- 
mum of clerk fees, when the business and emoluments of the : 
office and the labor and responsibility had been quadrupled by 
cases in bankruptcy. If, therefore, by any rule of construction, it 
were allowable to infer the meaning and intent of an act from the 
circumstances under which it was passed, the construction of the 
act of 1842, contended for by the defendant, is in accordance with 
the spirit as well as the letter of the act. The act of 1842 does not 
specify to which clerkship the fees and emoluments received or a 
payable under the bankrupt act shall belong, when both clerkships | 
are held by the same person; but the language is “ out of the fees 
and emoluments of the said oflices, such district clerk shall receive 
a sum not exceeding $3,500, and such circuit clerk a sum not ex- 
ceeding $2,500; and as the maximum compensation was undoubt- 
edly fixed with reference to the fees in bankruptcy, and the fees 
and emoluments arising under the bankrupt act, are by the words : 
of the act of 1842, to be distinguished from any other service, it j 
would seem to follow that the clerk is entitled to receive out of 
the fees and emoluments of the said offices the maximum compen- 4 
sation of six thousand dollars. f 





















Srory J. This is an amicable action and turns altogether as to 








its merits upon the construction of a clause, (No. 167,) in the Gen- 4 
eral Appropriation Act of the 18th of May, 1842, chap. 29. That ‘4 
clause, after appropriating the sum of $375,000 for defraying the is 
expenses of the courts of the United States for the year 1842, &e. a 






proceeds as follows: ‘ Provided, however, that every district at- 
torney, clerk of a district court, clerk of a circuit court, and mar- 
shal of the United States, shall, until otherwise directed by law, 
upon the first days of January and July in each year, commencing a 
with the first day of July next, or within thirty days from and after 
the days specified, make to the secretary of the treasury, in such 
form as he shall prescribe, a return in writing, embracing all the 
fees and emoluments of their respective oflices, of every name and 
character, distinguishing the fees and emoluments received or pay- 
able under the bankrupt act, from those received or payable for ' 
any other service ; and in the case of a marshal, further distinguish- i 
ing the fees and emoluments received or payable for services by 
himself personally rendered, from those received or payable for 
services rendered by a deputy; and also distinguishing the fees 
and emoluments so received or payable for services rendered by 
each deputy, by name, and the proportion of such fees and emolu- 
ments which, by the terms of his service, each deputy is to receive ; 
and also, embracing all the necessary office expenses of such ofli- 
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cer, together with the vouchers for the payment of the same, for 
the half year ending on the said first day of January or July, as 
the case may be; which return shall be, in all cases, verified by 
the oath of the officer making the same. And no district attorney 
shall be allowed by the said secretary of the treasury, to retain of 
the fees and emoluments of his said office, for his own personal 
compensation, over and above his necessary oflice expenses, the 
necessary clerk hire included, to be audited and allowed by the 
proper accounting officers of the treasury, a sum exceeding six 
thousand dollars per year, and at and after that rate, for such time 
as he shall hold the office; and no clerk of a district court, or 
clerk of a circuit court, shall be allowed by the said secretary, to 
retain of the fees or emoluments of his said oflice, or, in case both 
of the said clerkships shall be held by the same person, of the said 
offices, for his own personal compensation, over and above the 
necessary expenses of his office, and necessary clerk hire included, 
also to be audited and allowed by the proper accounting oflicers 
of the treasury, a sum exceeding three thousand five hundred dol- 
lars per year, for any such district clerk, or a sum exceeding twen- 
ty-five hundred dollars per year for any such circuit clerk, or at 
and after that rate, for such time as he shall hold the office; and 
no marshal shall be allowed by the said secretary, to retain of the 
fees and emoluments of his said office, for his own personal com- 
pensation, over and above a proper allowance to his deputies, 
which shall in no case exceed three-fourths of the fees and emolu- 
ments received as payable for the services rendered by the deputy 
to whom the allowance is made, and may be reduced below that 
rate by the said secretary of the treasury, whenever the return 
shall show that rate of allowance to be unreasonable, and over and 
above the necessary office expenses of the said marshal, the 
necessary clerk hire included, also to be audited and allowed by 
the proper accounting officers of the treasury, a sum exceeding six 
thousand dollars per year, or at and after that rate, for such time 
as he shall hold the office ; and every such officer, shall, with each 
such return made by him, pay into the treasury of the United 
States, or deposit to the credit of the treasurer thereof, as he may 
be directed by the secretary of the treasury, any surplus of the 
fees and emoluments of his office, which his half-yearly return so 
made as aforesaid shall show to exist over and above the compen- 
sation and allowances hereinbefore authorized to be retained and 
paid by him.” 

Mr. Bassett is, and for many years has been, the clerk of the 
district court of Massachusetts, and until the year 1839, was under 
the judiciary act of 1789, chap. 20, sec. 7, virtute officii, also clerk 
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of the circuit court of that district. This regulation was applicable 
to all the circuit courts, excepting that held in the district of North 
Carolina, under the act of 29th of April, L802, chap. 31, sec. 8, 
where the circuit court had authority to appoint its own clerk, and 
excepting also the circuit courts of the seventh circuit, created by 
the act of the 24th of February, 1807, chap. 71, [61,] see. 3, which 
had also authority to appoint their own clerks. It was, in part, to 
cure this anomaly, and to introduce a uniformity of regulation, as 
to the appointment of clerks of the circuit courts, as well as to pre- 
vent some practical inconveniences in the appointments, which had 
arisen in some of the circuits, that the act of the 28th of February, 
1839, chap. 36, was passed, which (s. 3,) gave to all the circuit 
courts of the United States the appointment of their own clerks, 
and in case of a disagreement between the judges, gave the ap- 
pointment to the presiding judge of the court. Under this act, 
Mr. Bassett was appointed clerk of the circuit court; and now 
holds the offices of clerk of the district court, and also of clerk of 
the circuit court of Massachusetts. 

Under these circumstances, the question arises, whether Mr. 
Bassett is entitled, upon the true interpretation of the clause, above 
stated, of the act of 1842, chap. 29, to the compensation not exceed- 
ing $3500, as district clerk, and also to the compensation not exceed- 
ing $2500 as circuit clerk, per annum, or to one only of these com- 
pensations ; and if to one only, towhich. ‘The language of the clause, 
bearing upon this point is, that “* No clerk of a district court, or clerk 
of a circuit court, shall be allowed by the secretary to retain of the 
fees and emoluments of his said office, or in case both of the said 
clerkships shall be held by the same person, of the said offices, tor his 
own personal compensation, over and above the necessary expen- 
ses of his office, and necessary clerk hire included, &c., a sum ex- 
ceeding $3500 per year, for any such district clerk, or a sum ex- 
ceeding $2500 per year, for any such circuit clerk, or at and after 
that rate, for such time as he shall hold the office.” It is plain 
from this language, that where the offices of district clerk and cir- 
cuit clerk are held by different persons, each of them respectively 
is entitled to the prescribed compensation atlixed to the oflice held 
by him. In such a case, it is equally plain, that the compensation 
is allowed for the duties and services performed in his office, and 
not as a mere gratuity. If this be the true interpretation of the 
clause in such a case, what ground is there to suppose, that the 
like interpretation should not prevail, where both oflices are held by 
one and the same person ? ‘I'he duties and services, to be performed 
in each office, are and must be the same, whether they are held by 

VOL. VI.—NO. V. 27 












RECENT AMERICAN DECISIONS. 





210 











the same person, or by different persons. It would be to impute a 
most extraordinary intention to the legislature to presume, that 
it intended to apportion the compensation in the inverse ratio of 
the duties and services performed ; or that it meant, if both oflices 
were held by the same person, that the whole duties and services, 
performed in one, should be gratuitously performed, without any 
compensation whatsoever, although the compensation allowed for the 
duties and services, performed in the other, is strictly founded upona 
quantum meruit, and merely a requital therefor. Such a mode of 
legislation, so little supported by principles of justice or equity, ought 
certainly not to be adopted, uniess the legislature has spoken ini the 
most clear and unambiguous terms. If there be any ground for 
real substantial doubt, as to the correctness of such an interpreta- . 





































tion, that alone would seem to repel it; for it is not in matters of : 
doubt to be admitted, that the legislature requires duties and ser- 7 


vices from a public oflicer, and yet intends to take from him the 
compensation, which it has itself deemed a fit compensation there- 
for, under ordinary circumstances. Besides ; ‘The act itself is re- 
strictive of the right of the oflicers to all the fees and emoluments 
of their oflice, generally allowed by law, cutting down and limiting 
the compensation to a fixed maximum, and appropriating the resi- 
due to the public treasury. Now, in such cases, the general rule 
of interpretation is to give effect to the restriction and limitation, 
only so far as the legislature has clearly and positively spoken, 
since it is in derogation of private rights otherwise vested in the in- 
cumbent in oflice. We cannot, and we ought not in such a case, to 
say, Voluit, sed non divit ; for the intention can be fitly gathered 
only from the words ; and therefore it is but just to say, Non voluit, : 











quia non divit. 

But it is said, that it is the duty of the court to give effect to all 
the words used by the legislature, if it can be reasonably done ; 
and that in the present case, unless the construction contended for 
by the government prevails, no eilect whatsoever is, or can be 
given to the words, ‘ or, in case both of the said clerkships shall be 
held by the same person of the said oflices ;”’ for the interpretation 
of the other language would be the same, if they were struck out 
of the act. Certainly, we are to give eflect to all the words of a 
statute, if by a reasonable interpretation that can fairly be done, 
and it involves no repugnancy to other provisions, and is not in- 
consistent with the apparent objects of the statute. But, then, the 
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qualifications of the rule are most material to be observed. The 
interpretation must in itself be reasonable. It must not be such as 
apparently was not, or could not be within the legislative intend- 
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‘nent. It must be such, as will promote, and not such, as will de- 
feat or interfere with the policy, upon which the statute purports 
to be founded. A fortiori, such an interpretation is not to be 
adopted to give eflect to particular words, which will require, on 
the part of the court, the introduction of new provisions and auxi- 
liary clauses, which the statute neither points out, nor even hints 
at, and yet which are indispensable to make such interpretation 
sensible or practicable. ‘Take, for example, the very case before 
the court. Suppose the construction of the act, contended for on 
the part of the government, were adopted by the court; what 
compensation is Mr. Bassett to receive? That of district clerk, or 
that of circuit clerk? The statute has not spoken upon that point ; 
and that very circumstance strongly shows, that the case could not 
have been within the contemplation of the legislature. But it is 
said, that Mr. Bassett has the right of election, and may say, 
whether he will receive the less or the larger compensation. 
Where does he get this right of election? It is not conferred up- 
on him by the act. It is not even alluded to. If he should 
insist upon receiving the larger compensation, what is there to pre- 
vent the government from insisting, that he is entitled only to the 
smaller compensation? ‘The right of election is just as much 
given by the statute to the government, as to Mr. Bassett. In the 
struggle for it, there is quite as much ground to assert the right of 
the government to exercise the privilege of an election, as for Mr. 
Bassett to assert the like privilege. Each has an equal interest in 
the choice. In truth, the statute confers it on neither. It is silent 
as to the possible existence of any case for an election, and that 
silence is of itself very expressive, that no such case was contem- 
plated. It would scarcely be credible, that the legislature should 
contemplate a case, where both oflices were held by the same per- 
son, and intend only a single compensation for the duties attached 
to both, and yet should not have said, what that compensation 
should be, or have provided for an election. Now, I confess my- 
self not bold enough to insert in this statute, a clause giving the 
right of election either to the clerk or to the government. I find 
no warranty for it in the words or the objects of the statute ; and to 
place it there, would, in my judgment, be to make a new enact- 
ment, and not to construe the existing language of the act. 

But, then, as to the point of the objection, that otherwise the 
words above recited have no distinct and emphatic effect, and that 
the act will read just the same without them; what is the amount of 
the objection? It is nothing more than that the legislature has 
used superfluous language ; that it has used words, which might 
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have been spared, and are either unnecessary or tautological. 
Now, I believe, that there are very few acts of legislation in the 
statute book, either of the state, or of the national government, or of 
the British parliament, which do not fall within the same predica- 
ment, and are not open to the same objection, or, if you please, to 
the same reproach. The truth is, that it arises sometimes from loose 
and inaccurate habits of composition of the draftsman, sometimes 
from hasty and unrevised legislation, but mere frequently from 
abundant, and, perhaps, over-anxious caution. Even our consti- 
tutions of government, if nicely scrutinized, cannot escape this re- 
proach, if reproach it can properly deserve to be called. Mr. 
Madison has somewhere remarked, that the constitution of the 
United States contains numerous tautological expressions, which 
convey no additional or distinct meaning from the context. The 
very first power given to the congress of the United States by the 
constitution, the power “to lay and collect taxes, duties, imposts 
and excises,” is open to this very suggestion. Are not duties, im- 
posts and excises, in reality taxes ? Are not these words some- 
times used to express the same thing? Imposts are but external 
taxes or duties ; excises are but internal taxes and duties. No one, 
however, can reasonably doubt, but these words were all used in 
the constitution from abundant caution, to avoid a doubt or to pre- 
vent a cavil, as each of these words is sometimes used in a broad 
and general sense, and sometimes in a more narrow and restricted 
sense. ‘The objection, therefore, is not of itself a just ground to 
alter the interpretation of any clause of an act, otherwise sensible 
and satisfactory, in order to escape the imputation of being un- 
necessary. Assuming it to be unnecessary, it by no means follows, 
that it is, therefore, to have some new meaning given to it, or that 
it may not justly be presumed to be used ex majori cautela. 

In the present case, I have no doubt, that the clause was intro- 
duced into the act, ex majori cautela. ‘The legislature knew, that 
in some of the circuits the district clerk was not the circuit clerk, 
and that in all the circuit courts it was competent for the court to 
make a separate and distinct appointment. It meant to provide, 
therefore, for both classes of cases; and to apply the same rule of 
compensation, whether both oflices were held by the same person, 
or not. It might have been a matter of some doubt, (I do not say 
of well-founded doubt,) whether the limitation of the compensation 
applied to any cases, except where both offices were held by difler- 
ent persons. It was, therefore, a matter very fit to be provided for 
by express legislation; and the very words, are inserted, which 
should be, to meet such a case. 
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But, in my judgment, there was a far better and more impor- 
tant reason for the insertion of the words. It might have been a 
matter of some doubt, if the words had not been inserted, whether 
a clerk, holding both ollices, was entitled to the maximum compen- 
sation provided for each; or whether it was a casus omissus in the 
act, and open, therefore, to opposite constructions. For this pur- 
pose, the legislature studiously inserted the words, and by them 
established, that the same rule should apply to all cases, whether 
both offices were held by the same person, or each by a different 
person. And it appears to me, with great deference and respect 
for those, who entertain a different opinion, that this is the plain and 
rational, and natural, I had almost said, the necessary construe- 
tion of the words of the clause. If we read the words in their 
proper order and connexion, reddendo singula singulis, it will be 
found, that there is no difficulty in ascertaining this to be the true 
meaning. ‘* No clerk of a district court, or clerk of a circuit cotrt, 
in case both of said clerkships shall be held by the same person, 
shall be allowed by the secretary to retain of the fees and emolu- 
ments of the said oflices, for his own personal compensation, a 
sum exceeding $3500 per year, for any such district clerk, or a sum 
exceeding $2500 per year, for any such circuit clerk.” Now, here, 
Ihave added nothing to the words of the clause, and omitted no- 
thing, applicable to the case put, but I have read the words, as they 
must be read, to give them any sense ; and yet, unless I labor un- 
der a grievous mistake, the words admit of no other construction 
or interpretation, than that the clerk shall receive the distinct com- 
pensation provided for the clerk of each court, that is, that he shall 
receive not exceeding 6000 in all, and not exceeding in any case, 
the prescribed compensation given to the clerk of each court. If the 
legislature had intended to restrict the compensation to that given 
to one of the clerkships, in case both were held by the same person, 
the natural language would have been, where both of the offices 
were held by the same person, that he should receive of the fees 
and emoluments of the said offices, a sum not exceeding $3500, 
(or some other fixed sum,) for both. ‘The actual language used, 
is far different. It contains no alternatives of compensation, and 
no restriction to the fees and emoluments of one oflice, excluding 
any for the other. 

There is another question, which is incidentally brought to the 
notice of the court, and results from the semi-annual return of the 
clerk in the case. The clerk therein claims the sum of $3000 as 
his semi-annual compensation, as clerk of both courts, not dis- 
tinguishing between the fees belonging to him, as clerk of the dis- 
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trict court, and those belonging to him, as clerk of the circuit court, 
and placing all the fees in bankruptcy in one aggregate sum, as if the 
cases were pending in both courts. In this respect his return is cer- 
tainly erroneous. He is entitled to all the fees and emoluments, be- 
longing to him, as clerk of the circuit court, including the fees in cases 
of bankruptcy, adjourned into the circuit court, and not exceeding for 
the half year, the maximum of $1250; and to the fees and emolu- 
ments belonging to him as clerk of the district court, including the 
fees in the cases in bankruptcy, pending in the district court, not 
exceeding for the half year the sum of $1750. It is suggested, 
that the fees in cases in bankruptcy, pending in the cireuit court, 
during this half year, were about thirty dollars only ; the other fees 
and emoluments in the circuit court, during the same period, ap- 
pear by the return to be $669 44, only ; so that they do not reach 
the maximum, charged in the return. ‘This is an error; and it 
should be reformed, so as to make the return stand consistently with 
the act. 

The judgment must, therefore, be entered for the United States, 
for the amount, which is due to the treasury, according to this opin- 
ion; and it can be readily adjusted between the parties. 


Supreme Judicial Court, Massachusetts, March Term, held by ad- 
journment in June, 1843, at Boston. 


ComMMONWEALTH v. MAxWELL AND ANOTHER. 


In general, the father is entitled to the custody of his infant children ; but this 
right is not absolute, and may be controlied. 

Whenever the father is unfit for the care of his children, their good being the 
predominant consideration, the courts will not interfere to restore them to his 
custody. 

Under the circumstances of this case, it was ordered and decreed, that the child- 
ren be remanded to the custody of the mother, who had separated from her 
husband, and that he be prohibited from removing them from her custody. 


Tis was the case of two infant female children, brought before the 
court on the petition of Ivory K. Maxwell, of Lincoln, in the state 
of Maine, house-joiner, who represented that the said children were 
unlawfully detained from him by his wife, Mary H. Maxwell, who 
had separated from the petitioner, and by her brother, Daniel 
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Mann, of Boston; that the said Mary H. and the said Daniel 
would not permit the petitioner to see his said children, and refused 
to restore them to his custody. 

In the answer of Mann he disclaimed the custody of the child- 
ren, but offered to give security for their. maintenance in case they 
should be left with the mother. In the answer of Mrs. Maxwell, 
it was admitted, that she had the custody of the said children, one 
of whom was born on the 26th of September, 1859, and the other 
on the 20th of July, 1842; that both of the said children were in- 
fants, and that one of them was in feeble health and not yet wean- 
ed. ‘The respondent admitted that the said Ivory kK. Maxwell was 
the father of these children, but declared that he had been so 
negligent in making provision of food, clothing, fuel and shelter for 
her and the children, while they resided with him, that he was an 
unsuitable person to have their custody and care, and the respond- 
ent had full reason to fear, that if they should be placed under the 
care of their father, their food, clothing and necessary shelter and 
protection would be neglected and their health sutier, and that she 
was especially apprehensive that the youngest of the said infants 
would perish if torn from the arms of the respondent — her mother 
and nurse. ‘The respondent also alleged, that the parties were 
married in 1838 ; that in October 1542, she was destitute of pro- 
vision for herself and children. ‘The place where she lived was a 
chamber over a shop, accessible only by an uncovered flight of 
stairs on the outside, in a ruinous and dangerous condition. ‘The 
room was cold and the glass broken, with a poor and smoky fire- 
place built in a wooden box about a foot above the floor, and every 
way wretched and unsafe. ‘That when the respondent left the pe- 
titioner, it was with his full consent and on account of her destitu- 
tion, and that she supposed she should have to return in a few 
months, knowing of no other resource ; that soon after her arrival 
in Boston her brother, Daniel Mann, offered to maintain her and 
her children until her husband should be in a situation to give them 
a comfortable maintenance ; that she wrote to her husband respect- 
ing this offer of her brother, but still expressing a hope that things 
would be managed so that she could return to Lincoln. In answer 
to which her husband wrote threateningly, and she had been under 
constant apprehension that he would take the children from her by 
force. She averred, in conclusion, that to live with her husband 
again with her present views of his character, and her present sen- 
timents toward him, would be more dreadful than death —a pollu- 
tion and degradation of body and mind, which nature and morality 
equally forbade ; and she appealed to the court to save her and her 
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children from the dreadful alternative offered her and the unhappy 
fate threatening them. 

To this answer the petitioner made a reply, in which he averred 
that the respondent, at the time of her marriage with him, well 
knew his situation ; that it had not since materially changed ; that 
he never was a man of wealth; that then, and ever since, his cir- 
cumstances had been such as to call for those habits of prudence 
and industry in which he had been educated, and which befitted 
one of his property and station in life. The petitioner utterly de- 
nied, that he ever neglected to provide food, clothing, shelter or 
fuel for his wife and children ; although he admitted, that from his 
situation in life, and particularly from the state of a new and un- 
settled country in which he lived, his family were not at all times in 
the enjoyment of the luxuries of life, and at some periods, might 
have been subjected to the common inconveniences of a remote 
and new village. He alleged, that the separation of his wife from 
his bed and board was not in consequence of any of his neglect, 
but that it had been caused by the interference of her friends, and 
he averred that Daniel Mann, in particular, had used every means 
in his power to degrade the petitioner in the eyes of his wife, and 
to deprive him of her confidence and affection, and that the said 
Mann was the chief cause of all their domestic troubles. In con- 
clusion, the petitioner averred, that his right to the custody of his 
children was undisputed, and that he was ready to show to the 
court * that every reason, lawful or not, for which it was alleged 
that he had forfeited that right, was false and unfounded.” 

Upon this state of the pleadings, a large amount of testimony 
was introduced on both sides, in some of which there was much 
discrepancy. No acts of cruelty on the part of the husband to- 
wards his wife, sufficient to sustain a divorce, were proved ;_ but 
the testimony went to show poverty, or a want of attention or abil- 
ity on his part to provide for his family. The strongest testimony 
on this point came from the wife’s mother, who lived in the house 
a portion of the time. From her evidence it appeared, that the 
family were at times in great destitution. On one occasion, when 
the two children were sick, “ the family were without fuel, lights or 
matches, so that they were under the necessity of lying in bed for 
the want of them.” As a general thing, there was a destitution of 
proper food, and at times an entire destitution. By proper food, 
the witness meant bread and butter, tea and sugar, or molasses. 
The family were also compelled to move six times within one year, 
and several times while the wife was in a delicate situation. ‘The 
place where they resided when Mrs. M. left her husband, was a 
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chamber over a shop, and was as ruinous and wretched as it 
was described in her answer. It was also testified that the hus- 
band did not furnish his wife with suitable clothing, and that he 
on one occasion appropriated to his own use, money which had 
been sent to her by her brother, Dr. Mann, from Boston. 

On the other hand, there was much evidence tending to show, 
that the petitioner was an honest and industrious man, and a good 
citizen; that althongh poor, his circumstances were as good as 
those of many of the settlers in a new country; that his family 
always appeared to be in a good condition, and no complaints 
were made by the wile of extreme destitution. 

There was also much evidence upon other points, as to the char- 
acter of the husband for kindness of disposition, truth and veracity, 
and energy. Several letters which passed between the parties 
were produced and read to the court. 

The case was argued by E/lis for the petitioner, and by Sewall 
and Stanton for the respondents. 


Wive J., in delivering the opinion of the court, affirmed the 
doctrine of this court as laid down in Commonwealth v. Briggs, 
(16 Pick. R. 203,) that in general the father is by law entitled to 
the custody of the children. But the right of the father is not en- 
tirely absolute ; the children are not his property, and their good is 
to be regarded as the predominant consideration. The court will 
not interfere to restore them to the father, in a clear case of unfit- 
ness on his part for their care and custody. In the present case 
the evidence is conflicting, and not easily reconcilable. The wit- 
nesses on the part of the respondent represent her situation, and 
that of her children, while they lived with her husband, as having 
been very uncomfortable ; and that at times he failed, through neg- 
ligence or inability, to provide for them suitable and sufficient food 
and raiment, and a comfortable dwelling house. A different repre- 
sentation is made by the witnesses on the part of the husband. 
But a considerable portion of their testimony is of a negative char- 
acter, and may be reconciled with the evidence on the part of the 
respondent, and we think that that part of the evidence on the part 
of the husband, which is of a positive and affirmative character 
may also be reconciled, in most, if not all respects, with the evi- 
dence produced by the respondent, by the supposition that the neg- 
lect of the husband to make suitable provision for his family, was 
not continuons and uniform, but that their wants were better sup- 
plied at the times when some of the witnesses on the part of the 
husband lived in the family, than they were when no one but Mrs. 
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Mann resided with them. Considering the whole evidence, there 
is much reason for the apprehension, that if the children should be 
restored to the custody of their father, they would suffer for want 
of suitable provisions for their comfort and suppert. On the other 
hand there can be no doubt, if they should be suffered to remain 
with their mother, they will be comfortably provided for. ‘This 
probably the mother would be able to do without the aid of any 
one. But her brother, Dr. Mann, has promised to support her and 
her children, and offers to give security for the performance of his 
promise, so that it seems to be sufliciently certain that the children, 
under the care of their mother, will be well provided for. 

Another consideration has great weight. If the father could and 
would supply his children with suitable food and clothing, and a 
shelter from the inclemency of the weather, there are other wants 
which, during their tender years, no one can so well supply as 
their mother. During the age of nurture she is the most appropri- 
ate and fit person to watch over and take care of them — no other 
woman can fully supply her place. One of these children is under 
the age of one year, and is still nursed by its mother. The other 
is very young, and to allow these children, during their tender 
years, to be torn from their mother, would seem to be inconsistent 
with the laws of nature and the comfort and well being of the 
children. We therefore have no doubt upon the whole matter 
that the comfort and welfare of the children will be best secured 
and promoted by confiding them to the care of their mother. 

The following order was thereupon made. 


In the case of Ivory K. Maxwell, petitioner for a writ of habeas 
corpus, on a return of the writ of habeas corpus, by which the per- 
sons of Elizabeth M. Maxwell, aged three years, and Mary 'T. 
Maxwell, aged eleven months, children of the said Ivory K. Max- 
well are before the court. ‘The court having considered the peti- 
tion of said Ivory K. Maxwell, the answer of Mary H. Maxwell, 
his wife, the mother of said children, and of Daniel Mann, dis- 
claiming the custody or right of custody of said children or either 
of them, and the various suggestions and proofs therein, do there- 
upon order, that the said Elizabeth M. Maxwell and Mary 'T. 
Maxwell, the said described children, be remanded to the cus- 
tody of Mary H. Maxwell, their mother, and that the said Ivory K. 
Maxwell, be enjoined and prohibited from removing the said 
children or either of them from the custody of the said Mary H. 
Maxwell, until the said order and injunction shall be revoked or 
modified in due course of law. 
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Supreme Court of Pennsylvania, May Term, 1843. 
MiIrLIn AND OTHERS v. COMMONWEALTH. 


A confederacy to assist a female infant to escape from her father’s control with a 
view to marry her against his will, is indictable as a conspiracy at the common 
law. 


Tue plaintiffs in error, but defendants below, (Joseph Miflin, 
Robert C. Hays and David H. Culbertson), were indicted in the 
quarter sessions of Cumberland county, at August term, 1842, of 
having conspired to eflect the escape of Jane M. Nevin, an infant, 
and of having, in pursuance of such conspiracy, actually assisted 
her to escape in the night between the tenth and eleventh days of 
June in the same year, with a view to her marriage with a certain 
Charles Reynolds. A motion in arrest of judgment, on the ground 
that the matters charged were not indictable, was overruled, and 
the indictment was removed by writ of error to this court, where 
the point was argued by Biddle and Watts for the defendants, and 
by Graham and Alexander for the commonwealth. 


Gisson C. J. delivered the opinion of the court. The law of 
conspiracy is certainly in a very unsettled state. The decisions 
have gone on no distinctive principle, nor are they always con- 
sistent. It is settled, however, that there are acts which, though 
innocent when done by an individual, are criminal when done in 
concert, but they are not very satisfactorily defined. Mr. Russel has 
attempted to arrange them under particular heads in his Treatise 
on Crimes, (vol. 2, p. 553), two of which —confederacies to do a 
private wrong, and confederacies to do a public mischief — seem to 
comprise the case under consideration; for nothing can be more 
grievous to the party, or of worse example to the public, than to 
steal away a man’s daughter from his nurture and admonition. 
But it is said by Mr. East, in his Pleas of the Crown, (vol. 2, ch. 
11, $ 9), that however grievous it may be, he has found no instance 
of an indictment for marrying an infant without the father’s con- 
sent, and that the cases which contain dicta to the contrary, do not 
warrant the assertion to a general extent. As regards the abstract 
principle, he is undoubtedly correct. The King v. Moor, (2 Mod. 
130), where it was said, that the taking away of a. young maid, 
which is punishable by the 4 and 5 Phil. and Mary, c. 38, as an 
offence also at the common law, is contradicted by the King: v. 
Marriot, (4 Mod. 145). But though a clandestine or runaway 
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marriage, is not indictable at common law when it has been pro- 
cured by the unassisted artifice of the husband, the cases abund- 
antly show it to be otherwise when it has been procured by con- 
federacy. The King v. Twistleton, (1 Lev. 257; 5. C. 1 Sid. 357), 
was an information against confederates who had induced a daugh- 
ter to elope from her father’s house and marry one of the confeder- 
ates ; and exceptions being taken to the information after conviction, 
all the judges agreed that the act was punishable by fine and im- 
prisonment at the common law. The Aing and Queen v. Thorpe, 
(5 Mod. 221), was also an information for conspiring to seduce a 
son and heir under the age of eighteen, “and carry him out of the 
custody, counsel, and government of his father,” with design to 
marry him to a woman of ill fame ; and the court said: “It is a 
misfortune that the marriage is good. It is true, it is lawful to 
marry, but if it is obtained by unlawful means, it is an offence. 
The question is, whether a father has not the guardianship of his 
son and heir till the age of twenty-one, as he had it when there was 
tenure by knight’s service ; for the father has an original title vested 
in him by nature that he may have an action against the lord quare 
filium et heredem suum rapuit.”” Surely he has the same natural 
title to the guardianship of his infant daughter. ‘These two cases 
are in point and uncontradicted. 

That the law esteems the stealing of a daughter to be a public 
mischief, is further shown by the King v. Pigot, (12 Mod. 516), 
in which the defendant was convicted of a misdemeanor in forcibly 
atiempting to carry away a Mrs. Hescott. ‘ Surely,” said Lord 
Holt, “ this concerns all the people of England who would dispose 
of their children well.” But other provisions of the law show the 
same thing. For the seduction of a daughter, an action lies osten- 
sibly to compensate the loss of her service, but actually to punish her 
seducer, the pecuniary loss never being taken for the measure of the 
damages, and the father's right to concern himself in the affair of his 
daughter’s marriage, is protected by a statute indicative of the pub- 
lie tone, which imposes a penalty on a magistrate or minister for 
marrying a minor or an apprentice without the father’s or the mas- 
ter’s consent. ‘The penalty is indeed given to the party injured, 
but evidently to correct the offender rather than to compensate the 
sufferer. Thus we see how sacred a thing, in the eye of the law, 
is a father’s right to settle his daughter in marriage. And it is a 
right which is not only deeply seated in the law of nature, but in 
the public welfare. The separation of the human race into families, 
is universal, and the care of the offspring for moral culture, as well 
as preparation for settlement in the world, continues till the expi- 
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ration of the time assigned by the law for the period of infancy. 
This natural institution is not only the root of our virtue and hap- 
piness, but the foundation of all government, whether patriarchal 
or political. “The laws of education,” says Montesquieu, in the 
Spirit of Laws, vol. i, B. 2, ch. 5, “ are the first impressions we 
receive ; and as they prepare us for civil life, each particular family 
ought to be governed pursuant to the plan of the great family which 
comprehends them all.” It would be difficult, perhaps, to con- 
struct a patriarchal government on the model of a federate demo- 
cracy, but the argument, that the moral government of the separate 
families which compose a nation, is the foundation of its municipal 
government, is not the less just. It proves, too, that parental au- 
thority, which is respected even by savages, is not to be contemned 
without introducing disorder into civilized communities; and that 
the seduction ,of a daughter from her family allegiance, is not a 
mere civil injury which does not involve the welfare of sdc iety. 
Yet such is the argument on the part of the defendants, founded 
for the most part on the King v. Turner, (13 East, 231), which, to 
say the least of it, is an odd case. Confederates armed with clubs 
to beat down opposition, entered a man’s preserve in the night to 
take and carry away his horses, and Lord Ellenborough called this 
an agreement to go and sport on another’s ground ; in other words, 
to “commit a civil trespass!” It would be a curious thing to know 
what he would have called an agreement to steal a man’s pigs or 
rob his henroost. In its mildest aspect, the entry into the preserve 
with bludgeons, was a riot, which it appears by a note in the second 
volume of Mr. Chitty’s Criminal Law, page 506, may be a subject 
of conspiracy. 

But whatever may be said of the King v. Turner, there are cer- 
tainly other cases of the same stamp. In Rex v. Pywell, (1 Starkie’s 
R. 402), a confederacy to cheat in the sale of a horse, was held to 
be innocent; and in the State v. Dickey, (4 Halst. 293), it was 
held, that a civil injury which is not indictable when committed by 
an individual, does not contract the quality of guilt by being the 
act of a confederacy. But the contrary was held in the State v. 
Buchanan, (5 Har. & J. 317), and in the King v. Stratton, (1 
Campb. 549), a confederacy to deprive the secretary of a trading 
company of his office, was held not to be indictable only because 
the company was unlawful. These discrepancies show the want 
of a test for doubtful cases; but there are cases of such transcend- 
ental outrage and wrong, as to leave no doubt of their character, 
and a confederacy to steal a daughter is not the least of them. It 
is a denial or contempt of the father’s right to counsel and advise ; 
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and it is only less atrocious than the conspiracy in the King v, 
Gray, (3 St. Tr. 519), and that in the King v. Delaval, (3 Burr. 
1437) to ruin a virgin by enticing her to desert her father’s protec- 
tion and live in a state of concubinage. A marriage at twelve, 
which is valid for the sake of the issue, would be scarce Jess brutal 
or offensive to the feelings of the family ; and why, but to protect 
the feelings of relatives, was a combination to take up dead bodies 
for scientific purposes, which is not essentially immoral, held to be 
indictable in Rex v. Lynn ? (2 T. R. 733.) But if it would be in- 
dictable to procure the elopement of a girl who had just attained 
the age of consent, at what other age within the period of infancy 
would such an act be innocent; and how would the law discrim- 
inate? It is true that Mr. Justice Buller was of opinion in Rez vy. 
Fowler, (2 East P. C. ch. 11, $ 11,) that as the act of marriage is 
lawful in itself, a combination to procure it can become criminal 
only by the use of undue means ; but the parties in that case were 
sui juris, and he left the question, what is undue means, an open 
one. If the subject of the present indictment is no more than a 
private wrong, it must pass entirely without rebuke ; for it would 
be easier to find a precedent for a criminal correction of it than a 
civil one. But even a private injury, such as hissing an actor, or 
impoverishing a man, becomes a public wrong when done in con- 
cert ; and this was certainly so. 

Even had the precedents not reached the case before us, there 
would be no reason why the law of conspiracy should stop short of 
it now, considering the smallness of the point from which it started, 
and the degree of its subsequent expansion. In Lord Coke’s day, 
it was limited to “a consultation and agreement between two or 
more to appeal or indict a person falsely and maliciously,” (3 Inst. 
143,) since when, it has spread itself over the whole surface of mis- 
chievous combination. Iam not one of those who fear that the 
catalogue of crimes will be inordinately enlarged by its progress, 
seeing, as I do, that it is never invoked but as a corrective of dis- 
order which would else be without one, and as a curb to the inor- 
dinate power to do mischief which is gained by a combination of 
the means. It is true that there is no recent precedent of an indict- 
ment like the present ; but had not the 3 H. VII. c. 2, and the 39 
Eliz. c. 9, provided a more energetic remedy for the offence, com- 
mon law precedents of indictments for it would have abounded. 
But were we without even the semblance of a precedent, we could 
not hesitate to pronounce the act of which the defendants have 
been convicted, a common law offence. 

Judgment affirmed. 
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Digest of American Cases. 


Selections from 3 Hill’s (New York) Reports. 


ALIEN. 

A person born in this country, but 
who left it in July, 1783, and never re- 
turned, is an alien, and incapable of 
taking lands by descent. Orser and 
others v. Hoag, 79. 

2. The right to inherit depends upon 
the existing state of allegiance at the 
time of the descent cast. Jb. 

3. Where a person dies, leaving issue, 
some of whom are aliens, and others 
citizens, the former are not deemed his 
heirs at law ; but the estate descends to 
the latter in the same manner as if there 
were no other issue in existence. Jd. 

4. The treaties of 1783 and 1794 be- 
tween the United States and Great 
Britain, only provide for then existing 
titles ; and, consequently, no claim to 
lands can be established in virtue of 
either, where the claimant is unable to 
show a title in himself or his ancestor 
at the time the treaty was made. J). 

5. O., a native of the colony of New 
York, resided and owned land in this 
state after the declaration of independ- 
ence. In July, 1783, he with his fami- 
ly, except J., his eldest son, left for 
Nova Scotia. O. died on the passage, 
but his family proceeded to Nova Scotia 
where they settled, and ever afterwards 
resided in the British provinces. J. re- 
mained in this state, in the occupation 
of the land, until about 1838, when he 
died, leaving several children. Held, 
that all of O.’s children, except J., were 
aliens, incapable of taking by descent, 
and that, as against them, the land be- 
longed to the children of J. Jb. 

6. The case of Jackson ex dem. Ganse- 
voort v. Lunn, (3 John. Cas. 109,) in 
part overruled. Jb. 


ASSIGNOR AND ASSIGNEE. 

The assignee of a personal contract 
cannot sue for a breach of it in his own 
name, even though the assignment was 





made with the consent of the defendant ; 
but to give such right there must be an 
express promise by the latter to be re- 
sponsible to the assignee. Jessel v. The 
Wilhamsburgh Insurance Company, 88. 

2. Accordingly, where a fire policy 
was assigned by the insured, and after- 
ward a loss happened ; Ae/d, that though 
the transfer was made with the consent 
of the underwriters pursuant to a provi- 
sion contained in the policy, the assignee 
could not recover for the loss in his own 
name. Ib. 

3. In a conflict of equitable claims, 
the rule at law as well as in equity is 
qui prior est tempore potior est jure. 
Muir v. Schenck & Robinson, 228. 

4. As between different assignees of 
a chose in action, by express assignment 
from the same person, the one prior in 
point of time will be protected, though 
he have given no notice to either the 
subsequent assignee or the debtor. J. 

5. In order, however, to secure the 
rights of the first assignee as between 
him and ‘he debtor, the latter must be 
notified ; for if he pay the subsequent 
assignee before notice, such payment 
will be operative as to the first. /0. 

6. Otherwise, if the debtor pay the 
subsequent assignee after notice from 
the first ; in which case the latter may, 
at his election, either sue the debtor 
upon the original claim, or charge the 
subsequent assignee as for money had 
and received. Jb. 

7. M., who held a bond and mort- 
gage against S. & R. on which two 
instalments remained unpaid, assigned 
and delivered the bond to D. as collateral 
security for the payment of a debt due 
him, and afterwards executed an abso- 
lute assignment of the same bond, to- 
gether with the mortgage, to A., fora 
valuable consideration. Notice of the 
last assignment was immediately given 
to S. & R., who thereupon promised A. 
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to pay him as the instalments became 
due. One payment having subsequently 
been made to A., D. notified S. & R. 
of the previous assignment to him, giv- 
ing as a reason for delaying notice that 
he did not expect to be obliged to resort 
to the bond for his security. Another 
instalment was afterwards paid to A., 
whereupon heacknowledged satisfaction 
of the mortgage. Held, in an action on 
the bond by D., in the name of M., that 
the last payment was made by the obli- 
gors in their own wrong ; and that D. 
might recover the amount. Jd. 

8. The case of Murray v. Lylburn, 
(2 Juhn. Ch. Rep. 441, 443,) commented 
on, and some of its dicta disapproved. Jd. 

9. As between the assignor and as- 
signee of a chose in action, the contract 
is complete without any notice to the 
debtor. Jb. 

10. The assignment of a chose in 
action will prevent its passing to as- 
signees in virtue of a subsequent gen- 
eral assignment by the same assignor 
under the bankrupt or insolvent acts ; 
and this, without notice to the debtor or 
subsequent assignees. Ib. 

11. An assignee of a chose in action 
may sue in his own name, on an express 
promise by the debtor to pay him. Per 
Cowen, J. Ib. 

12. But if the assignment be in- 
operative by reason of a prior assignment 
to another, the debtor’s promise is void 
fur want of consideration. Jd. 


BAILMENT. 

If logs be delivered at a saw-mill 
under a contract with the miller that he 
shall saw them into boards within a 
specified time, and that each party shall 
have one half the boards; the transac- 
tion enures as a bailment merely, and 
the bailor retains his general property 
in the logs till all are manufactured 
pursuant to the contract. Prerce v. 
Schenck, 28. 

2. ‘The contract in such case is en- 
tire; and, as between the bailor and 
bailee, the latter can acquire no interest 
in any of the boards manufactured, by 
a mere part performance within the 
time. Jb. 

3. Accordingly, where logs were thus 
delivered to a miller who, after sawing 
a part of them into boards within the 
time, failed to perform as to the rest, 
and converted both the boards and the 
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logs to his own use: Held, that the 
bailor might recover in trover for the 
whole, and that the miller was not en- 
titled to any deduction on account of 
what had been actually sawed. Jp. 

4. Had the logs been delivered under 
a contract that the miller should return 
boards generally, instead of the identical 
boards manufactured from the logs, tro- 
ver could not have been maintained, as 
the transaction would then have amount- 
edtoasale. Id. 

5. Where logs are delivered to be 
sawed, under a contract that the miller 
shall have one half of the manufactured 
article, a tenancy in common arises as 
to the latter if the contract be performed. 
Semble. Ib. 


BILL OF EXCEPTIONS. 

The decision of a court on a matter 
within its discretion, is not the subject 
of a writ of error or bill of exceptions, 
The People v. Baker, 159. 

2. Accordingly, where on the trial of 
an indictment containing several counts 
—e. g. one for receiving stolen goods, 
another for burglary, and a third for 
larceny — the prisoner’s counsel, imme- 
diately after the jury were empaneled, 
moved that the district attorney be or- 
dered to elect upun which count he 
would proceed ; but the motion was de- 
nied : Held, that the court had a discre- 
tion as to granting or refusing the order, 
and that their decision could not be re- 
viewed on bill of exceptions. Jd. 

3. Where a bill of exceptions shows 
that certain evidence was excluded in 
the court below on objection made, but 
does not state the ground of either the 
objection or decision, any objection 
which might have been available at the 
trial may be urged on the argument in 
this court. Per Neutson, Ch. J. Ward 
v. The People, 395. 

4. The refusal of a court to postpone 
a cause, cannot be reviewed on bill of 
exceptions. The People v. Colt, 432. 


BILLS AND NOTES. 
An indorsee of a promissory note 
may maintain an action of debt against 
an indorser; and this, though the de- 
fendant be not the plaintiff’s immediate 
indorser. The Onondaga County Bank 
v. Bates, 53. 
2. The duties of a notary in present- 
ing promissory notes and bills of ex- 
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change, cannot be performed by his clerk 
orathird person. 6. 

3. Accordingly, a notarial certificate 
of protest stating that the officer caused 
the note to be presented, &c. was held 
insufficient. Jb. 

4. A copy of a note, payable at the 
Commercial Bank, Albany, was annexed 
to the certificate of a notary which stated 
a presentment, &c. of the note, “a 
copy of which is on the other side writ- 
ten,”’? at the Commercial Bank, without 
adding, Albany; yet held, sufficient. 16. 


5. A note made payable to the order fi 


of a fictitious person, and negotiated by 
the maker, may be treated as a note 
payable to bearer ; and this independent 
of the provision in 1 R. S. 768, § 5. 
Plets v. Johnson, 112. 

6. Notes payable to the order of the 
maker, are, by the above statute, placed 
upon the same fvoting with those drawn 
payable to the order of a fictitious per- 
son. Jd. 

7. There never was any difficulty in 
the holder’s making title and suing on a 
note, though drawn payable to the order 
of the maker, if the latter transferred it 
by indorsement; and consequently the 
statute was only intended for cases 
where the maker transfers without in- 
dorsement. Jd. 

8. Nor does the statute apply where 
a third person is named as payee along 
with the maker or makers. 16. 

9. The statute authorizing the makers 
and indorsers of a promissory note to be 
joined in one suit, only goes to the reme- 
dy of the holder, and does not affect the 
rights of makers and indorsers as be- 
tween themselves. Jb. 

10. Z., D. and R., being partners, 
gave a note in the firm name, payable 
to the order of R. and one G. The 
payees transferred the note, both indors- 
ing it, to P.; and he transferred it in 
like manner to a bank. ‘The latter 
caused the note to be duly protested, 
and subsequently recovered a judgment 
on it against the indorsers and makers, 
and P. was obliged to pay the whole : 
Held, that P.’s claim for the moneys 
thus paid was the same as if the note 
had never been transferred by him, and, 
as G. and R. were joint indorsers, he 
could not set-off any part of it in a suit 
against him upon a demand contracted 
with G. alone. Jb. 

11. The great commercial advantages 
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growing out of the general use of nego- 
tiable instruments, have induced courts 
to adopt a most liberal rule in construing 
them. Jlensel v. J. R. & H. Mahler, 132. 

12. Repugnant and absurd phrase- 
ology in an instrument evidently de- 
signed as a bill of exchange, may, in 
= cases, be rejected a3 surplusage. 

b. 

13. Accordingly, in an action by the 
indorsees against the acceptor of an in- 
strument, bearing date ‘* Leipsic, April 
18th, 1839,’’ and drawn thus: ** For 
r’s 8755.60, payble Gc. on the 31 
Deec’ber 1839. On the 31st Oct. of this 
year pay &c., to the order of ourselves. 
8755 francs 60 cts., payable in Paris the 
3let. of this year,’ §c.: Held, a valid 
bill of exchange, notwithstanding the 
ambiguity as to the time of payment; 
fur the words ‘‘ on the 31st Oct. of this 
year’ should be rejected as repugnant, 
aud the bill be deemed payable on the 
3ist of Dec. 1839. Jb. 

14. The rule allowing a blank indorse- 
ment of a note to be construed into a 
guaranty, ouly applies where such a 
construction is necessary to prevent an 
entire failure of the contract. Hail v. 
Newcomb, 233. 

15. Hence one indorsing a note in 
blank cannot be treated as guarantor, if 
he could possibly have been charged as 
an indorser had the proper steps been 
taken. Jb. 

16. The question whether such in- 
dorsement may be treated as a guaranty, 
depends whol!y upon the character of 
the note. If it be negotiable, the con- 
tract of the indorser can in no case enure 
as a guaranty, though he were privy to 
the consideration. 16. 

17. Where I*. made a promissory 
note payable to H. or order, and N. in- 
dorsed it in blank for F.’s accommoda- 
tion ; Held, in an actien by H., that as 
N. might have been charged as second 
indorser had the proper steps been 
taken, he could not have been made 
liable as guarantor. I. 

18. Certain dicta in Herrick v. Car- 
man, (12 John. Rep. 161,) together with 
the cases of Campbell v. Butler, (14 td. 
349,) and Nelson v. Dubois, (13 id. 175,) 
commented on and disapproved. Jb. 

19. W. made a promissory note, 
which, among other things, recited that 
he had deposited in the hands of the 
payee certain stock as collateral secu- 
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rity, with authority to sell the same in 
case of non-payment. After default in 
payment, the stock was sold at the board 
of brokers in the city of New York for 
its then market value, which was less 
than par ; two days’ notice of the time 
and place of sale having been previously 
=“ to W., who made no objections. 

eld, in an action to recover the balance 
due on the note, that inasmuch as the 
latter contained no restrictions as to the 
mode of selling the stock, and none 
could be implied from any established 
custom proved in the case, the sale was 
properly made at the board of brokers. 
Willoughby v. Comstock, President of 
the Mechanics Banking Association, 389. 

20. Held further, that if W. intended 
to object to a sale at the board of brok- 
ers, he should have done so at the time 
of receiving the notice; and that his 
silence in this respect estopped him from 
taking the objection at the trial. Jd. 

21. Whether if the sale of the stock 
had been irregular, the defendant could 
have availed himself of it by way of 
defence or recoupment, quere. Ib. 

22. A note given upon the settlement 
of a doubtful claim preferred against the 
maker, will be upheld as founded upon 
a sufficient consideration, without regard 
to the legal validity of the claim. Rus- 
sell v. Cook and another, 504. 

23. In such cases it matters not on 
which side the right ultimately turns out 
to be; the court will not look beyond 
the compromise. Per Cowen, J. Jb. 

24. Where notice of protest has been 
directed to an indorser at a wrong place, 
the question whether due diligence was 
previously used in endeavoring to ascer- 
tain his residence, belongs to the court 
as matter of law, and not to the jury, 
provided there be no dispute about the 
— Spencer v. The Bank of Salina, 

20. 

25. Though the notice be directed to 
the place where the paper is dated, yet 
if the indorser do not reside there, and 
no inquiry be made to ascertain his resi- 
dence, he will not be liable. Jd. 

26. And where a notary who had thus 
misdirected notice to an indorser, testi- 
fied that he previously made ineffectual 
inquiry of persons in the bar-room of a 
hotel, and of others whom he either met 
at the post-office or in the street, but was 
unable to give the names of any of 
them ; Aeld, not evidence of due dili- 





DIGEST OF AMERICAN CASES. 









gence, especially as it appeared that a 
more thorough inquiry would have 
proved effectual. 1b. 

27. The question as to the extent of 
inquiry requisite in such cases, discussed 
and considered. Jd. 

28. If a note payable at a distance be 
deposited with a bank for collection, and 
the latter transmit it to another bank for 
the same purpose, both are to be re- 
garded as agents of the holder. Per 
Neuson, Ch. J. The Bank of Orleans 
v. Smith, 560. 

29. A bank at Troy received a note 
for collection, payable at Buffalo, and 
sent it to the Bank of Orleans for the 
same purpose ; whence it was transmit- 
ted to a bank in Buffalo. ‘The cashier 
of the Bank of Orleans, acting under the 
mistaken supposition that the money due 
on the note had been collected and de- 
posited to the credit of his bank, paid 
the amount to the bank at Troy, and 
the latter paid it over to the holder. 
Held, that the Bank of Orleans, having 
parted with the money under a plain 
mistake of fact, might maintain an action 
for it directly against the holder. Jd. 

30. The Bank of Orleans would have 
been liable directly to the holder for 
negligence on their part in regard to 
collecting the note, had any occurred. 
Per Newson, Ch. J. Jb. 

31. ‘The case of Allen v. The Mer- 
chants’ Bank of the City of New York, 
(22 Wend. 215,) commented on and ex- 
plained. Jd. 

32. Where a note payable to bearer 
on demand with interest, was shown to 
have been transferred to the plaintilf 
some four or five weeks after its date ; 
held, that it was not to be deemed dis- 
honored at the time of the transfer, so 
as to let in a defence on the ground of 
want of consideration. Wethey v. An- 

drews and another, 582. 

33. Otherwise, had the note not been 
on interest ; in which case the presump- 
tion of dishonor would have attached in 
a much shorter period. Per Cowen, J. 
Ib. 

34. Semidle, that if the note be on in- 
terest, the presumption of dishonor will 
not arise until after the lapse of some 
of the usual periods for computing 1- 
terest —e. g. three months, half a year 
&c. Per Cowen, J. Jd. 

35. A negotiable promissory note was 
transferred by the payee before due, 




















with an indorsement thereon signed by 
him and another in these words — ** We 
guarantee the payment of the within 
note.” Held, that the indorsement, 
being in legal effect a promissory note, 
imported a consideration, and so was 
not void within the statute of frauds. 
Manroe v. Durham and Moulthrop, 584. 

36. Bronson, J. dissented, holding 
that the indorsement was not a promis- 
sory note, but a mere undertaking to 
pay the debt of a third person; and 
that, as it neither expressed a consider- 
ation nor imported one, it was void. J, 

37. The case of Packer v. Willson, 
(15 Wend. 343,) overruled. Semble. Ib. 

38. Where an absolute guaranty of 
payment is made contemporaneously 
with the note on which it is indorsed, 
the note itself furnishes a sufficient con- 
sideration to sustain the guaranty. Per 
Neuson, Ch. J. Jd. 

39. Otherwise of a note and guaranty 
made at different times; for, in such 
case, the guaranty can only be sustained, 
if attacked for want of consideration, by 
proving an independent one. Per Net- 
son, Ch. J. Jd. 

40. A. borrowed money of D., a 
stock broker, on a promissory note 
dated January 19th, 1839, payable in 
sixty days; the note stating, that the 
former had deposited with the latter two 
hundred and fifty shares of the stock of 
a certain bank as collateral security, 
with authority to sell the same in case 
the note was not paid at maturity. In 
an action by A. against D., after the 
note fell due, alleging an illegal dispo- 
sition of the stock, it appeared that 
upon the giving of the note the stock 
was immediately entered on the books 
of the bank in D.’s name, without any 
mark distinguishing it from other stock 
owned by him in the same institution ; 
that, on the 25th of February, 1839, 
D. had but seventy-two shares of stock 
standing in his name upon the books of 
the bank, the residue being pledged as 
collateral security for loans made by 
him ; that stock of the same kind was 
then selling for $99,50 per share, though 
previously, and ever since, the market 
price was considerably less ; and that, 
after the note fell due, the seventy-two 
shares were sold and the proceeds ap- 
plied upon it. Held, that A. was entitled 
to recover for all the stock deposited by 
him, except the seventy-two shares, at 
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the rate of $99,50 per share ; and this, 
though he had neither paid nor tendered 
the balance due on the note. Allen v. 
Dykers and Alstyne, 593. 

41. D. proposed to prove that, where 
stock was deposited with a broker as 
collateral security, it was the general 
usage for the latter to hypothecate or 
dispose of it at pleasure ; and, on pay- 
ment or tender of the principal debt, to 
return an equal number of shares of the 
same kind of stock. eld, that the evi- 
dence was inadmissible as tending to 
contradict the legal import of the note. 
Lb. 

42. Whether evidence of this kind 
would be admissible in the case of a 
simple pledge of stock as collateral se- 
curity, without any further agreement, 
quere. Ib. 


BOND. 
Where the performance of the condi- 
tion of a bond or recognizance has been 
rendered impossible by the act of God, 
of the law, or of the obligee, the defau't 
is excused. The People v. Bartlett, 570, 
2. Accordingly, in debt on a recog- 
nizance conditioned that R. should per- 
sonally appear at the next court of 
general sessions of the county of L. to 
answer to an indictment, &c.; held, a 
good answer to the action, that, inter- 
mediate the date of the recognizance 
and the term of the court therein men- 
tioned, R. was arrested and committed 
to jail in another county, where he was 
kept in confinement till after the day of 
appearance, &c. Jb. 


CARRIER. 

The owners of a steamboat who un- 
dertake for hire to tow a canal boat and 
her cargo, her master and hands remain- 
ing on board and in possession, are not 
common carriers, but only responsible 
as ordinary bailees for hire ; and this, 
though they carry on the towing of boats 
as a business, holding themselves out as 
ready to engage for all who may desire 
their services. Alexander and others v. 
Greene and others, 9. 

2. Though common carriers cannot 
stipulate for a restricted liability, other 
bailees may ; and hence, a special con- 
tract by the latter for exemption from all 
liability arising from want of ordinary 
care and skill, is valid. Jd. 

3. Accordingly, where a canal boat 
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laden with merchandise was towed by a 
steamboat, under a permit stating, as 
the terms of the undertaking, that the 
canal boat was to be towed at the risk of 
her master, §&c.; Held, that though the 
canal boat was sunk on the passage, by 
reason of a want of ordinary care on 
the part of those having charge of the 
steamboat, the owners of the latter were 
not liable. Jd. 

4. A bailee, however, cannot in this 
way secure against liability for loss or 
damage occasioned by fraud ; for the law 
will not tolerate that a man shall con- 
tract to be safely dishonest. 6. 


CORPORATION, 

One member of a firm or unincorpo- 
rated association cannot maintain an 
action against the others for a debt due 
from the whole. Bailey g Storm v. 
Bancker, 188. 

2. The charter of an incorporated 
company after declaring that the stock- 
holders should be jointly and severally 
personally liable fur the payment of all 
debts or demands contracted by the 
company, and that any person having a 
demand agaihst the company might sue 
any stockholder &c. and recover the 
same with costs, further provided, that, 
before such suit upon any demand, &c. 
judgment must be obtained thereon 
against the company, execution issued 
and returned unsatisfied, &ec.: Held, 
that the charter placed the stockholders 
upon the same footing as if they had 
not been incorporated, making them an- 
swerable for demands against the com- 
pany like partners; and consequently 
one stockholder, though a creditor of 
the company, could not maintain an ac- 
tion for his demand against the others or 
either of them. Jb. 

3. Accordingly, B. & S. being stock- 
holders and having a note made by the 
company payable to and indorsed by 
G. & Co., obtained judgment thereon 
against the company and caused execu- 
tion to be issued which was returned 
nulla bona. They then sued the indor- 
sers and recovered the amount of the 
note from them; whereupon the judg- 
ment against the company was assigned 
to the indorsers, and a suit commenced 
on the note for their benefit, in the 
names of B. & S., against a stockhold- 
er. Held, that the action could not be 
maintained. Jb. 


4. The remedy of a stockholder, un- 
der such circumstances, is in equity. 
Per Bronson, J. Jb. ; 

5. The case of Simpson v. Spencer, 
(15 Wend. 548,) considered, and certain 
dicta therein overruled. Jd. 

6. A stockholder who is also indorsee 
of a note made by the company, cannot 
recover against the indorser. Jd. 

7. A creditor having a right to pro- 
ceed against the stockholders, must base 
his suit upon the original demand, and 
not upon the judgment against the 
company. Jb. 

8. Though the creditor, before suing 
a stockholder, must obtain judgment 
against the company, he cannot recover 
against the stockholder the costs of the 
latter proceeding. Jb. 

9. An action on the case may be 
maintained against a private corporation 
fur an injury resulting from their negli- 
gence. The Rector, &c. of the Church 
of the Ascension v. Buckhart, 193. 

10. Accordingly, where the walls of 
a church edifice belonging to a religious 
corporation were negligently permitted 
to stand after the rest of the building 
had been destroyed by fire, and a part 
of the wall afterwards fell upon a per- 
son while passing along the street; 
held, that the corporation were liable to 
respond in damages for the injury. 1d. 

11. If a public officer authorize the 
doing of an act beyond the scope of his 
authority, or if he be guilty of negli- 
gence or malfeasance in the discharge 
of duties to be performed by himself, he 
will be held responsible. Bailey and 
others v. The Mayor, &c. of the City of 
New York, 531. 

12. Otherwise, however, in respect 
to the misconduct or malfeasance of such 
persons as he is obliged to employ: for 
the maxim respondeat superior does not 
apply to such cases. Jh. 

13. The same general doctrine is ap- 
plicable to municipal corporations, while 
exercising powers conferred exclusively 
for public purposes. Per Netson, Ch. J. 

14. A municipal corporation in its 

rivate character as the owner &c. of 
Sole and houses, is to be regarded in 
the same light as an individual, and 
dealt with accordingly. Per Newson, 
Ch. J. Ib. 

15. In order to determine whether 
powers exercised by a municipal corpo- 
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ration in a given instance be public or 
private, regard must be chiefly had to 
the object for which they were granted. 
Per Netson, Ch. J. Jd. 

16. If the powers thus exercised be 
not conferred for public purposes, but 
fur the private benefit and emolument of 
the corporation, it should be regarded 

uoad hoc as a private company, and 
held responsible as such. Per Ne.son, 
Ch. J. Lb. 

17. The powers granted by the * act 
to provide for supplying of the city of 
New York with pure and wholesome 
water,’’ (Sess. L °34, p. 451), and by 
the other acts relating to the same sub- 
ject, were intended for the private advan- 
tage and emolument of the city; the 
state in its sovereign capacity having no 
interest in them. 6. 

18. If a charter be granted to con- 
struct a private work, on condition that 
the agents for executing the work shall 
be appointed by the state, an acceptance 
of the charter by the grantees will ren- 
der the agents their own. Jd. 

19. The state cannot enforce the ac- 
ceptance of a charter granted for pri- 
vate purposes. Per Neuson,Ch.J. Jd. 

20. A municipal corporation is not 
liable for damages resulting from the 
improper execution of a public work by 
agents whom they are obliged to em- 
ploy. The Mayor §c. of the City of 
New York v. Furze, 612. 

21. Otherwise, where an absolute 
duty, specifically due from the corpo- 
ration as such, has been wholly neglected 
by its agents. Jb. 


COVENANT. 

A covenant of seisin is broken the 
moment it is made, if the grantor then 
have no title; and a right of action 
immediately accrues to the grantee. 
M Carty v. Leggett, 134. 

2. In such action, evidence that the 
grantor, since the conveyance and before 
suit brought, acquired a good title, is 
not admissible in dar of the plaintiff's 
right of recovery. Ib. 

3. Semble, however, that such subse- 
quently acquired title may be shown in 
mitigation of damages. Ib. 

4. Whether, in answer to the miti- 
gating effect of such proof, it may not 
be shown that, before the grantor ac- 
quired title, the grantee failed to make 
an advantageous sale, which he might 


otherwise have made, and that in conse- 
quence of such failure, together with a 
fall in the price of the land, he had sus- 
tained actual damages to a large amount, 
quere. Ib. 


CRIMINAL LAW. 

Under an indictment for producing an 
abortion of a quick child, which, by the 
revised statutes, is a felony, the prisoner 
may be convicted, though it turn out 
that the child was not quick, and the 
offence therefore a mere misdemeanor. 
The People v. Jackson, 92. 

2. The provision in 2 R. S. 702, § 27, 
has not affected the common law rule 
respecting the right to convict of an 
inferivr offence, on an indictment for a 
superior one. Jd. 

3. The English doctrine that, under 
an indictment for a felony, the prisoner 
cannot be convicted of a misdemeanor, 
proceeds upon peculiar reasons which 
have no foundation in the criminal law 
of this state. Jb. 

4. Under an indictment for murder, 
the prisoner may be convicted of man- 
slaughter. Per Cowen, J. Id. 

5. So, the prisoner may be convicted 
of simple larceny, under an indictment 
for burglary or robbery. Per Cowen, J. 
Lb. 

6. In general, where an indictment 
charges several felonies in distinct 
counts, the court at the trial have a 
discretion as to compelling the district 
attorney to elect under which count he 
will proceed. The People v. Baker, 159. 

7. A false representation tending 
merely to induce one to pay a debt pre- 
viously due from him, is not within the 
statute against obtaining property by 
false pretences, though payment be 
thereby obtained. The People vy. Thomas, 
169. 

8. Accordingly, where an indictment 
charged that T., who held a promissory 
note against J., which was due, called 
for payment, and with intent to defraud 
J., falsely represented the note to have 
been lost or burned up, whereby the 
latter was induced to pay it; Aeld, in- 
sufficient to sustain a conviction, as not 
showing any legal injury resulting to J., 
nor any intent on the part of T. to work 
such injury. 6. 

9. So, semble, even had the indictment 
contained the additional fact that 'T., 
after obtaining payment of the note, 
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negotiated it to another for value with- 
out notice of its having been paid; es- 
ecially, if there was no averment that 
designed negotiating it when he 
made the representation. 0. 


DEED. 

A party to a deed of lands cannot 
impeach it at law, on the ground of 
fraud as to the consideration; though 
otherwise where the fraud relates to 
the execution. Osterhout v. Shoemaker 
and another, 513. 

2. If a conveyance, originally void on 
account of fraud, be subsequently ac- 
knowledged by the grantor before a 
proper officer, and left with the grantee, 
this will be equivalent to a re-delivery, 
and give it effect from that time. Jd. 

3. A deed of land signed and sealed 
by the grantor, but not delivered during 
his life either as an escrow or otherwise, 
passes no title. Jd. 


DEPOSITIONS. 

Where one of the plaintiff's wit- 
nesses, examined under a commission, 
has refused to answer a material inter- 
rugatory put by the defendant, the lat- 
ter may insist that the whole deposition 
shall be rejected. Smith v. Griffith and 
others, 333. 


HUSBAND AND WIFE. 

As between husband and wife, the 
claim of the former to the custody of 
their infant children is, in general, par- 
amount, and will be enforced. The 
People ex rel. Barry v. Mercein, 399. 

2. Accordingly, on habeas corpus by 
a husband to recover possession of his 
infant daughter, withheld from him by 
his wife and her father, the court en- 
forced the husband's claim as para- 
mount, though the daughter was less 
than five years old, and of a feeble con- 
stitution. Jb. 

3. Though an agreement for a sepa- 
ration between husband and wife may, 
in certain cases, be valid, the husband 
cannot alienate to the wife his right to 
the custody and care of the children. 
Per Cowen, J. Jb. 

4. The general doctrine relating to 
agreements for separate maintenance 
and residence, as between husband and 
wife, diseussed and its policy examined. 
Per Cowen J. Jb. 

5. Where an instrument was exe- 
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cuted between a husband, his wife and 
her father, by which the former coy- 
enanted that he would leave with his 
wife their infant child until a specified 
period, and afterwards relinquish to her 
all his right to the child, provided she 
required it: Held, that the instrument 
was void as an agreement, and revoca- 
ble as a delegation of power. Jd. 


INFANT. 

An action of ejectment may be main- 
tained against an infant. McCoon and 
another v. Smith, 147. 

2. The capacity of an infant to do an 
act for which the law renders him lia- 
ble, pre-supposes his ability to confess 
it; and hence, in ejectment against him, 
after the plaintiff has shown title, the 
infant's entry may be established by his 
admissions. Per Cowen J. Jb. 

3. But, in ejectment against an in- 
fant, though he had acknowledged he 
occupied the premises under the plain- 
tiff, and it was shown, moreover, that 
he had given his note for the rent: 
held, nevertheless, that he was not es- 
topped from setting up a title in himself 
adverse to the plaintiff. Jd. 

4. The admissions of an infant are 
competent evidence against him both in 
civil and criminal cases, where they re- 
late to a matter for which the law holds 
him accountable. Haile v. Lalle, by his 
next friend, §c., 149. 

5. And where, in assumpsit by an 
infant for work and labor, he gives evi- 
dence tending to show a settlement be- 
tween the defendant and himself, his 
admission that no settlement took place 
is competent evidence against him. Jd. 


INSURANCE. 

A deviation, in the ordinary sense of 
that term, is not predicable of a marine 
policy on time merely ; for it is of the 
nature of such a policy that it limits the 
vessel to no geographical track. The 
Union Insurance Co. v. Tysen, 118. 

2. Nor can any particular trip or 
voyage be regarded as having the effect 
of a deviation under a policy of this na- 
ture, unless undertaken in fraud of the 
policy. Jd. 

3. Where a marine policy on time — 
e. g. for one year— contains a clause 
that, should the vessel be at sea at the ex- 
piration of the year, the risk shall con- 
tinue until she arrives at her port of des- 
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tination —if, at the end of the year, 
she be at sea, no matter where, or in 
what direction steering, the policy at- 
taches for the ulterior term, provided 
her course has been fairly governed by 
the views of the owner or charterer as 
to the exigencies of his trade or busi- 
ness, and she has not been kept at sea 
in fraud of the policy. J, 

4. A vessel lying in a river or canal 
communicating with the ocean, is at 
sea, Within the meaning of those words 
when used by way of continuing a time 
policy, provided she has quit her moor- 
ings in readiness for the voyage with in- 
tent to prosecute it; and this, though 
she be immediately stopped by head 
winds. Per Cowen, J. Jd. 

5. The least locomotion, with readi- 
ness of equipment and clearance, satis- 
fies a warranty ¢o sail, though the ves- 
sel be afterwards detained or driven 
back. Jb. 

6. Otherwise, as to a warranty ¢o 
depart; for ‘* departure '’ imports an 
effectual leaving of the place. Per 
Cowen, J. Jh. 

7. A ship was insured for one year 
from the 7th of October, 1837, and if 
‘at sea’’ when the year expired, the 
risk was to continue until she reached 
her port of destination in the United 
States. She went to Rotterdam and 
discharged her cargo from one of the 
canals in that city about the 20th of 
September, 1838. Finding no return 
freight to the United States, the cap- 
tain determined to go to Newcastle upon 
Tyne, and thence home to New York, 
in pursuance of his instructions. ‘The 
ship was accordingly moved from the 
canal into the river Maese, about 25 
miles from the sea, and a pilot ordered 
on the 5th of October, when all of the 
ship’s papers to enable her to proceed to 
Helvoetsluys were ready for delivery ; 
but owing to contrary winds she did 
not sail tll the 8th, on which day the 
pilot and papers were brought on board. 
She reached Helvoetsluys on the 10th, 
and there exchanged her papers ob- 
tained at Rotterdam, for sea-papers, but 
in consequence of heavy gales did not 
leave till the 26th, when she proceeded 
to Newcastle, took a cargo and left for 
New York on the Ist of December, 
having made all possible haste to get 
out of the North Sea before the middle 
of winter. On the night of the 5th of 


December, she struck on the French 
coast and suffered considerable loss. 
Held, that the vessel was “‘ at sea’’ at 
the expiration of the year, within the 
meaning of the policy, and having been 
fairly governed in her course by the ex- 
igencies of trade, the policy attached 
for the ulterior term. Jb. 

8. Had the master fraudulently, or 
idly and unnecessarily protracted the 
voyage, thus incurring the peril of a 
winter in a northern sea, the question 
would have been different. Jd. 

9. And semble, if, under the circum- 
stances, the vessel had gone from New- 
castle to a port not on the way to the 
United States, it might have had the 
effect of a deviation. Jb. 

10. The parties to a policy of insur- 
ance may insert in it what conditions 
they please, provided there be nothing 
in them contrary to the criminal law, or 
public policy. Beadle v. The Chenango 
County Mutual Insurance Company, 
161. 

11. Accordingly, where a fire policy 
issued by an incorporated mutual insur- 
ance company was conditioned that, if 
the insured refused or neglected to pay 
any assessment duly made by the com- 
pany upon his premium note, for thirty 
days atter noti¢e thereof, the policy 
should be void: Held, a valid condition, 
and that a violation of it was a good 
defence to an action on the policy. Jd. 

12. Otherwise, as to terms of forfeit- 
ure not mutually agreed to, but sought 
to be imposed by the company in the 
form of a by-law. Semble. Lb. 

13. A vessel will not be considered 
seaworthy, within the implied warranty 
in a policy of insurance, if, in navigat- 
ing a river where it is customary to take 
on board a licensed pilot, she proceed 
without one. Keeler v. The Fireman's 
Insurance Company of the City of Al- 
bany, 250. 

14. Otherwise if such be not the cus- 
tom; in which case the captain, mate 
or other person, possessing the requisite 
skill, may act as pilot. Jd. 

15. ‘Though the policy contain a 
clause expressly providing that the mas- 
ter or mate may act as pilot in certain 
specified waters ; this will not be con- 
strued as negating their customary nght 
to act in other parts of the voyage. /d. 

16. In an action on a policy executed 
in this state upon a schooner engaged 
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in the coasting trade, it appeared, that 
while the schooner was proceeding up 
the Potomac river, steering for a port 
in Virginia, she was diverted from her 
course and wrecked on the Maryland 
side ; that there was a statute in Mary- 
land for licensing pilots, which prohib- 
ited persons from acting as such with- 
out license ; that the schooner in ques- 
tion was piloted by her mate —a man 
well qualified for the purpose, but who 
was not licensed ; and that it was cus- 
tomary for the masters and mates of 
vessels of the size of the schooner, and 
engaged in the same trade, to act as 
their own pilots. Held, it not appearing 
that the jurisdiction of Maryland ex- 
tended over the waters of the Potomac, 
so as to subject to her laws vessels des- 
tined for a Virginia port, that the fact 
of their being no licensed pilot on board 
the schooner, constituted no defence to 
the action. Jb. 

17. Semble, that as between the in- 
sured and underwriter, a statute regu- 
lation for licensing pilots and enforcing 
a monopoly in their favor by ‘certain 
penalties, but containing no declaration 
that vessels shall be regarded as unsea- 
worthy for non compliance, is to be con- 
strued as directory merely ; and though 
a vessel proceed with a pilot who is un- 
licensed, yet if he be properly qualified 
in other respects, this will constitute no 
defence to an action on the policy. Jd. 

18. If the master and crew of a ves- 
sel be ignorant and unskilled in the du- 
ties of their profession generally ; this 
will amount to a breach of the implied 
warranty of seaworthiness, and dis- 
charge the underwriters Per Cowen, 
J. fb. 

19. Otherwise, as to ignorance in re- 
spect to the particular navigation where 
the vessel is lost ; provided it appear to 
have had no connection with the disas- 
ter. Per Cowen, J. Jb. 

20. If, in an action on a marine poli- 
cy, the judge tell the jury that, in case 
the loss arose from ‘ want of ordinary 
prudence in the navigation of the ves- 
sel,’’ they should find for the under- 
writers; this will be regarded as 
equivalent to submitting the question, 
whether the loss arose either from ig- 
norance or ordinary neglect. Ib. 

21. Sembdle, that a deviation is not 
predicable of river navigation; es- 
pecially under a mere time policy. Ib. 


22. Even if the policy limit the ves- 
sel to a given geographical track, and, 
in navigating a river on her general 
course, she negligently and unskilfully 
depart from the channel, this will be no 
deviation in the legal sense. Semile. 
1b. 

23. The true objection to a deviation 
is, that the party contracting has volun- 
tarily substituted another voyage for 
that which has been insured. Per 
Cowen, J. Jb. 

24. Whether, in the case of river 
navigation, there may not be a deviation 
by such delay or other acts as are equiv- 
alent to substituting one voyage for 
another, guere. Ib. 

25. The case of Jolly’s Ex’rs. v. The 
Ohio Ins. Co. (Wright's Rep. 546,) 
commented on and questioned. Jd. 

26. A paper purporting to be condi- 
tions of insurance, if annexed to and 
delivered with a policy, is to be deemed 
prima facie a part of it; and this, 
whether referred to in the policy by ex- 
press words, or not. Roberts v. The 
Chenango County Mutual Insurance 
Company, 501. 

27. Accordingly, though a policy 
contained no reference in terms to any 
other paper, yet it having been made 
by using a printed form covering the 
half of an entire sheet, upon the other 
half of which was a printed statement 
commencing thus—‘* Conditions of 
Insurance’? —and_ specifying certain 
acts of the assured which, if done, 
should render the policy void: Held, 
that the statement was a part of the 
policy, at least prima facie; and that a 
violation of its provisions rendered the 
insurance void. Jd. 

28. The legal effect of a paper thus 
annexed to a policy may be destroyed 
by parol evidence that the annexation 
was by mistake. Jd. 


LIEN. 

An innkeeper is bound to receive and 
entertain travellers, and is answerable 
for the goods of a guest although they 
may be stolen or lost without any fault 
on his part; and, on account of this ex- 
traordinary liability, the law gives him 
a lien on the goods for the satisfaction 
of his reasonable charges. Per Bron- 
son, J. Grinnell v. Cook, 485. 

2. But this lien and liability do not 
exist unless the owner of the goods be 
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either actually or constructively the 
guest of the innkeeper. Jd. 

3. In order to constitute one a guest 
within the doctrine on this subject, it is 
not necessary that he should be actually 
infra hospitium when the loss happens 
or the lien accrues. Per Bronson, J. 
Ib. 

4. If a traveller, having stepped at 
an inn, leave his horse there and go out 
to dine or lodge with a friend, he does 
not thereby cease to be a guest. Per 
Bronson, J. Jb. 

5. The same rule holds good, so far 
as relates to property for the care and 
keeping of which the innkeeper is to 
receive a compensation, though the 
traveller leave the inn and go to a 
neighboring town, intending to be ab- 
sent several days. Semble. Ih. 

6. Otherwise, however, in respect to 
inanimate quem from which the host 
derives no advantage. Per Bronson, 
J. Ib. 

7. If a traveller, having wrongfully 
taken a horse, put up at an inn and be- 
come a guest, the innkeeper, provided 
he had no notice of the wrong, may as- 
sert his lien on the horse even as 
against the true owner. Per Bronson, 
J. Lb. 

8. Whether a traveller who sends 
his horse or trunk in advance to an inn, 
saying he will soon be there himself, is 
to be deemed a guest from the time the 
innkeeper receives the property, quere. 
Db. 

9. One, however, who has neither 
been at the inn, nor intends going there, 
though he send his goods to be taken 
care of by the innkeeper, cannot be re- 
garded as a guest. Ib. 

10. Every bailee of goods for hire 
who by his labor and skill has imparted 
to them an additional value, has a lien 
on them for his reasonable charges. Per 
Bronson, J. Jb. 

11. One who merely provides food 
and takes care of animals —e. g. an 
agister or a livery stable keeper — has 
no lien except by special agreement. 
Per Bronson, J. 1b. 

12. So, of an innkeeper who receives 
the horses of a neighbor for the purpose 
of feeding and keeping them. Jo. 

13. Otherwise, as to a ¢rainer of 
horses ; and perhaps, a breaker of colts. 


14. If a farmer or stable keeper re- 
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ceive a mare for the purpose of being 
covered by his horse, he will have a 
specific lien for the charge of covering. 
Semble. Ib. 

15. Where horses were left with an 
innkeeper by one of his neighbors for 
the mere purpose of being fed and kept, 
the latter reserving the right of taking 
and using them at pleasure ; held, in 
an action by the innkeeper for seizing 
and selling them on an execution 
against the owner, that the former had 
no lien and could not recover. Jd. 

16. If the owner of goods on which 
another has a lien obtain them from the 
latter without fraud, the lien is at an 
end: nor will it be revived by a return 
of the goods. Jb. 


MURDER. 

Under an indictment for murder con- 
taining a count charging the crime to 
have been committed by striking and 
cutting the deceased with a hatchet, and 
another count charging it to have been 
committed by striking and cutting him 
with an instrument to the jurors §e. un- 
known: Hexp, competent for the public 
prosecutor to prove that the killing was 
by the discharge of a pistol. The people 
v. Colt, 432. 

2. In a prosecution for murder, the 
defendant may be convicted, though it 
turn out that the mortal wound was 
given with a different weapon from the 
one mentioned in the indictment. Per 
Bronson, J. The People v. Townsend 
and others, 479. 


PARENT AND CHILD. 
Our law recognises no general au- 
thority in a father to dispose of his 
children except for some specific and 
temporary purpose; such as appren- 
ticeship during the father’s life, or 
guardianship after his death. Per 
Cowen, J. The People ex rel. Barry 
v. Mercein, 399. 


ROADS AND HIGHWAYS. 

The laying out of a highway gives to 
the public a mere right of passage, with 
the powers and privileges incident to 
such right; and the owner of the soil 
over which the road passes is not there- 
by divested of his title to the land, The 
Trustees of the Presiyterian Society in 
Waterloo v. The Auburn and Rochester 
Rail Road Company, 567. 


30 

















( 234 ) 


Notices of New Books. 


American Jurist anp Law Maga- 
ZINE FROM APRIL, 1838, ro January, 
1843: During which period it was 
conducted and principally edited by 
Luther S. Cushing. In ten volumes. 
Boston: Charles C, Little and James 
Brown. 1843. 


Our readers are already aware, that 
the American Jurist and Law Magazine 
has been discontinued. ‘The publishers 
have recently sent out an index to the 
last ten volumes, which in fact form a 
new series, commencing in April, 1838, 

The publication of the Jurist was 
commenced at Boston, by Freeman & 
Bolles, in January, 1829, and has since 
been regularly continued, until the be- 
ginning of the present year, when it 
was brought to a close with the twenty- 
eighth volume. ‘The editors of the 
work, in the first instance, were Wil- 
lard Phillips, Samuel E. Sewall, Rich- 
ard Fletcher and John B. Davis, of 
Boston; but it was principally con- 
ducted by the two gentlemen first 
named until 1834, when Mr. Charles 
Sumner, then just admitted to the bar, 
became the sole editor, and conducted 
the work until Luther S. Cushing and 
George S. Hillard became associated 
with him, and the work was edited by 
these gentlemen several years. Subse- 
quently Mr. Sumner and Mr. Hillard 
withdrew, and Mr. S. F. Dixon, of 
New York, became associated with Mr. 
Cushing as editor. 

Up to 1838, we believe the Jurist 
was well supported, but the subscrip- 
tion list was not large enough to afford 
any adequate remuneration to the edit- 
ors or contributors ; and in that year it 

assed into the hands of Little & 
Srown, as publishers, who, for the pur- 
pose of giving the work a fresh im- 
pulse, sent it out in a new and improved 
style of typography. ‘The several sub- 
jects, also, which had usually formed 
the matter of the work, were arrang- 
ed in a more definite and systematic 
order, and the members of the profes- 
sion were earnestly requested to come 


forward and assist in its support, boti 
with their subscriptions and their writ- 
ings. 

The publishers state, in a recent ad- 
vertisement, that they have been disap- 
pointed in not receiving an increase of 
public favor and patronage correspond- 
ing with their attempts to improve the 
character and appearance of the work. 
** They have searcely been able, with 
all the exertions they have made, to 
make the proceeds of the work defray 
its expenses, without affording thei 
any profit, or their editors and con- 
tributors any adequate compensation. 
In this way they have gone on, hoping 
for better success and encouragement, 
for five years; during which time, they 
have published ten volumes of the 
work, in the new style and on the im- 
proved plan to which allusion has been 
made. ‘They believe they have thus 
made a fair (certainly not a hasty) trial 
of the experiment of a quarterly law 
periodical, and have satisfied themselves 
that the profession do not want, and 
consequently will not adequately sup- 
port such a work. Having come to this 
conclusion, upon what seem to them to 
be good and sufficient grounds, they 
have taken the only wise course, and 
have accordingly brought the work to a 
close.’’ 

We take leave of the Jurist with un- 
affected regret. It has been to us a 
most agreeable and useful companion in 
legal pursuits, and the whole profession 
owe to it and to its learned editors a 
lasting debt of gratitude for the good it 
has done. It has been the chosen me- 
dium of communication of the most 
learned and accomplished legal writers 
in our country, and the remark of the 
publishers was entirely unnecessary, 


that they do not attribute their want of 


success, in the publication of this work, 
to any deficiency of ability, learning, or 
industry, on the part of its editors and 
contributors, or to any failure, on their 
own part, in any of the particulars, 
which fall within the province of pub- 
lishers. 
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NOTICES OF 


Aw OPINION DELIVERED By THE How. 
J. KceKixtey, presiding judge of the 
circuit court of the United States, for 
the Eastern District of Louisiana, and 
a Review of the same, by one of the 
counsel in the case, 


Walden filed his petition to be de- 
clared a bankrupt, on the 18th of June, 
1842; the decree was made on the 18th 
of July. In May, 1842, the City Bank 
of New Orleans, obtained from the state 
court, an order of seizure, and sale of 
sundry houses and lots which the bank 
claimed to hold under mortgages from 
the bankrupt, for the sum of 3 200,000, 
and, after due formalities of law, caused 
the same to be sold and became pur- 
chasers. The assignee, in his petition 
to the court, alleged, that the state court 
had no power to order the sale; that 
the bank, to prevent competition, caused 
the whole block of houses, consisting of 
twenty, or more, to be set up for sale 
in the single lot, and sold to the bank, 
greatly below their value, and that the 
mortgages under which the sale took 
place, were executed by the bankrupt 
to the bank, on a corrupt and illegal 
consideration. And thereupon he prayed 
the court to set aside the sale, and to 
declare the mortgages void; and to 
order a sale of the property, for the ben- 
efit of the general creditors; and he 
further prayed, that the bank might be 
compelled to pay over to him, the sum 
for which the property sold, in the event 
of the sale being sustained by the Court, 
to be accounted for, and distributed, 
aceording to law. 

To this petition, the mortgagees 
pleaded by exception, first, that the dis- 
trict court of the United States had no 
jurisdiction over the parties to this case ; 
secondly, that the mortgages were made 
upon a full, legal and adequate consid- 
eration; and that the sale of the said 
mortgaged property was made by the 
authority and adjudication of a compe- 
tent judicial tribunal of the state of 
Louisiana ; that it had been sustained 
by the decision of the district court of 
the United States, in refusing to grant 
an injunction, on the petition of the 
bankrupt, to stay the sale of the mort- 
gaged property ; and ‘thirdly, that the 
prayer in the petition of the assignee, 
that the mortgaged property be resold 
by order of the court, and the prayer 
that the proceeds of the sale, made by 
order of the state court, be paid over to 
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him, to be distributed according to law, 
are inconsistent, and that the assignee 
should be compelled to elect which he 
will prosecute. 

The ease having been adjourned 
into the circuit court, it was held (1) 
that the district court had full and am- 
ple jurisdiction of all the questions in 
the case ; and (2) that the sale of the 
mortgaged property was void, and if 
upon trial, the mortgages should be 
proved to be void, the district court 
should order a sale for the benefit of the 
general creditors ; but if the mortgages 
should be adjudged valid, a decree 
would be entered in favor of the mort- 
gagers [mortgagees '] condemning to 
sale, all their interest, right, and title 
therein, and all the interest of the 
bankrupt, and of the creditors, and of 
the assignee, the marshal to pay over 
to the mortgagees the amount of their 
claim, and the balance, if any, to the 
assignee. 

Of this decision, Mr. Micou, of coun- 
sel fur the City Bank, enters upon an 
extended review. His argument is able 
and ingenious, and certainly displays 
more familiarity with the decisions on 
the subject, than the opinion of the 
learned judge, in which no cases are 
referred to, and which in some _particu- 
lars, at least, seems to be directly op- 
posed to the decisions of other courts. 
But we do not propose to enter upon a 
discussion of ‘the decision further than 
to remark, that the position of the case 
before the court, like the fly in amber, 
naturally suggests the question how it 
got there’ The learned counsel com- 
plains that the case instead of questions 
arising therein was before the court, 
and no questions were prepared, no 
point was stated, no evidence was offered 
on either side. ‘* A copy of the petition, 
exceptions, and answer were sent up 
and the case instead of questions arising 
therein, was adjourned.”’ As a natural 
consequence of this loose mode of pro- 
ceeding, the counsel contends, that the 
learned judge proceeded to consider a 
ease only half made up, and actually 
decided it upon the supposition, that the 
City Bank obtained an order of seizure, 
&ce. after Walden filed his petition in 
bankruptey ; whereas in truth it was 
before —a fact which, in one aspect of 
the case, would obviously be of the ut- 
most importance to be well established 
and clearly stated. 
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Intelligence and fliscellann. 


THE MAXWELL CASE. 

Tue present number of our mag- 
azine contains a decision of much inter- 
est and importance, relating to the cus- 
tody of infant children, in a case where 
the wife is living separated, but not 
divorced, from her husband. It will be 
seen, that the court remanded the child- 
ren to the custody of their mother, and 
enjoined the father from removing them 
from her custody, until this order should 
be revoked or modified in due course of 
law. 

On a former occasion' we examined 
the law upon this subject at much length, 
and subsequent reflection has increased 
our confidence in the soundness of the 
views, which we deduced from all the 
decisions on this interesting branch of 
jurisprudence. Nor does the late decis- 
ion in Massachusetts, which we are now 
considering, conflict with the legal prin- 
ciples which we then maintained. The 
important question is as to the discretion 
to be exercised by the courts — where 
does it begin? where does itend? We 
contended, that “this discretion exists 
where there is some disqualification on 
the part of the father for the custody of 
his children. This is the fact which 
must first appear. This is the founda- 
tion on which the discretion of the court 
rests.” 

In Maxwell’s case, the court seem to 
recognise this doctrine and carry it out, 
the decision being based entirely on the 
ground of the inability or incompetency 
of the father to provide for, and protect, 
the children. This, in our apprehension, 
is so obviously the true rule, that we 
cannot for a moment admit the doc- 
trine of a loose discretion to be exercised 
by the courts in all cases — looking only 
to the welfare of the children. In our 
view of the law, the rights and true in- 
terests of the parents are to be consid- 





' Review of the D’Hanteville case, 3 Law Re- 
porter, 321, January, 1841. 


ered, as well as those of their offspring. 
We are ready to admit, with the great 
satirist, — 


Maxima debetur puero reverentia — 


But that a regard for youth should be so 
great or of such a character as to inflict 
the greatest injury on the authors of their 
being, is a doctrine utterly opposed to 
the laws of God and man. It may be 
vastly better, perhaps, in the view of 
third persons, that the children of A, 
who is a poor man, should be given to 
B, his rich neighbor, who will provide 
for, and educate them better than A 
can hope to do. Looking solely at the 
temporal good of the children, the trans- 
fer will undoubtedly be a good one. But 
is A therefore to lose his children? Are 
the courts thus to enter the domestic 
forum and tear asunder the holiest ties 
of nature? Most clearly not. The fa- 
ther, who is competent to perform his 
duties, may well maintain the sanctity 
of his home, and it is only when his 1x- 
COMPETENCY ts made out that the courts 
have any discretion whatever. 

Nor does it make any difference in the 
application of this principle, that the hus- 
band and wife are living separate. We 
are unable to see upon what just grounds 
the courts can recognise a separation 
between the parties, for causes which 
will not sustain a divorce. We main- 
tain, that a wife who deserts her hus- 
band, for causes other than these, is in 
the eyes of the law culpable, whatever 
may be her reasons, and however satis- 
factory they may be to her friends or to 
her own conscience. We do not see 
upon what principle her conduct can be 
regarded in any other light by legal tri- 
bunals. Nor do we admit the right or 
propriety of such tribunals to inquire 
into any domestic grievances, which may 
have caused the separation, if they are 
not sufficient, when fully made out, to 
sustain a divorce. There is, by law, no 
intermediate ground between marriage 






















































and divorce. Shall grave judges be re- 
quired to investigate ail the difficulties 
in every family? Shall they enter a 
man’s bedchamber, and inquire into all 
his secret acts and thoughts? Are they 
to listen to, and decide upon the merits 
of every curtain lecture? Must they 
come to the breakfast-table and adjudi- 
cate whether John shall drink coffee, or 
Robert shall eat hot cakes? If such is 
the law, then there ought to be some 
provision for summoning in a jury of 
matrons, in certain instances where the 
judgment of the court might be at fault. 
But in our judgment, the law is not 
justly chargeable with any such absur- 
dity. The parties are either married or 
divorced, and can be seen in no other 
light. If divorced, the law provides for 
the custody of the children; if married, 
the father is prima facie entitled to their 
custody, whether the wife lives at home 
or not — unless, indeed, the father is un- 
fit for their custody ; for then the courts 
may interfere, in the exercise of a rea- 
sonable discretion. 

But, then, an important consideration 
arises — what constitutes the incompe- 
tency or inability on the part of the fa- 
ther? This question, after all, must con- 
stitute the real difficulty in cases of this 
sort. And it is clear, that here even, the 
courts cannot exercise a loose and unlim- 
ited authority. It is not mere poverty — 
or ignorance —or an evil disposition, 
that renders a father incompetent to the 
care and custody of his children. We 
hold, that this incompetency, whatever 
it may be, must be clearly made out to 
the comprehension of reasonable minds, 
before the courts can interfere ; and upon 
this point we have the light of several 
adjudicated cases. In the famous case 
of Wellesley v. Duke of Beaufort (2 Rus- 
sel, 1; 3 Con. Eng. Chan. R. 1,) Lord 
Eldon after great hesitation refused to 
give the children to the father, whose 
conduct was proved to be most grossly 
and disgustingly immoral, and who took 
especial pains to teach his children im- 
morality. So, also, it was held in State 
v. Smith (6 Green. 462) that whenever 
the parent has become unfit by immoral 
and profligate habits, to have the man- 
agement and instruction of children, the 
courts may interfere. So, too, where the 
father is a vagabond, and apparently 
wholly unable to provide for the safety 
and wants of the child. Commonwealth 
v. Briggs, (16 Pick. R. 203). 

In the case we are now considering, the 
court seem to have gone farther than ever 
before in Massachusetts, and held that 
poverty and destitution, where the char- 
acter of the father for industry and sobri- 
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ety is not impeached, are a sufficient 
incompetency on his part to warrant the 
removal of the children, especially where 
they are of a tender age, and one of them 
is at the breast. 

Although we are perfectly satisfied 
with the law of this decision, and do 
not intend to call in question the ap- 
plication of it to the facts, we cannot 
help remarking upon the difficulties in- 
herent in such cases, and the necessity 
of great care and consideration in the 
decision of them. Our observation has 
convinced us, that difliculties of this sort 
very seldom arise, except in ill assorted 
marriages. The woman, who has formed 
a connection below her own station in 
society, and has disappointed the expec- 
tations of her friends, is easily persuaded 
to separate from her husband, more es- 
pecially if she may be permitted to take 
into her sole care and custody their com- 
mon offspring. And the wife, under such 
circumstances, has a decided advantage, 
in modern days, over the husband, in 
whatsoever proceedings he may institute 
to maintain or recover his rights. <A 
woman in distress, attended by her child- 
ren, some of them perhaps of a tender 
age, is sure to enlist in her favor the 
sympathies of any human tribunal. In 
the very case we are now considering, 
the wife, attended by her little children 
and her Boston friends, some of whom 
seem to have been familiar with good 
society, had in every outward appearance 
a decided advantage over the husband — 
a hard-working farmer from a remote 
village in Maine, whose awkwardness 
and ignorance were more apparent from 
the new and painful circumstances in 
which he found himself pléced by these 
proceedings ; while his letters, which 
were read to the court, were not remark- 
able for grammatical correctness or 
rhetorical point, and were in ludicrous 
contrast with her well-written and pol- 
ished epistles. 

But, in truth, a woman who has mar- 
ried below her station in society, de- 
serves no favor at the hands of the law. 
The husband, in forming the connection, 
acted in good faith. And the wife, be- 
cause she has made a great mistake, has 
no right, by the laws of God or man, to 
visit the bad consequences upon the head 
of the innocent party. If she attempt 
this, it is a great breach of faith, and the 
whole force of the law may be, or ought 
to be, moved in his protection. Shall 
the poor or ignorant man lose his child- 
ren for no other fault than his poverty or 
ignorance ? It is sometimes thought, 
that such a man will suffer less in the 
deprivation, than the wife. But in real- 
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ity the reverse is nearer truth. If the 


crushed insect — 


— Feels a pang as great 
As when a giant dies, 


it is equally true, that the poor and 
illiterate sutfer as much from the loss of 
their offspring as the refined and culti- 
vated, while the latter have many sources 
of consolation which are denied to the 
former. 

As we said before, it is not our in- 
tention to call in question the deci- 
sion in the Maxwell case, as the law 
was unquestionably correct, and we 
are not prepared to discuss its appli- 
cation to the facts in the case, be- 
“ause we are not sufliciently familiar 
with them. But we were struck with the 
averment of the petitioner, that his cir- 
cumstances had not materially changed 
since his marriage — he was then as now 
a poor man, and his wife knew his posi- 
tion in life when she married him. Fur- 
ther, we venture to express the hope 
that the court, in judging of the unfitness 
of the father for the custody of these 
children, on account of the destitution of 
the family, took into consideration the 
state of society in the place of their resi- 
dence, and especially their condition in 
life, and did not form an opinion of the 
unfitness of the father because he was 
not able to furnish his family with the 
luxuries of a city, or such as his wife had 
been accustomed to have before her mar- 
riage. If the husband did as well as his 
neighbors, no more could be required. 
Now, the inhabitants of cities can have 
but little real knowledge of the hardships 
of those sturdy pioneers, to whom refined 
society, in all its conditions, is indebted 
so much. Their whole life is one of toil, 
of danger, and of privation ; their plea- 
sures are few. Their only source of 
comfort, next to God, is in domestic love. 
And it is to woman, no less than to the 
stern lords of creation, that we are in- 
debted for the advance of civilization in 
the wildernesses of our country. Every- 
where in the new settlements her influ- 
ence is visible. Humbly and hopefully, 
meekly and courageously she follows 
the steps of man, sustaining him by her 
love, cheering him with her devoted 
zeal ; and lo! the desert smiles, and the 
garden of life is planted in the midst of 
their habitation. Ifthe wife, in the case 
we are now considering, has left her 
husband on account of domestic dissen- 
tions, which might have been healed, or 
of poverty no greatér than is common in 
that condition of life, no one can envy 
her the success of her prayer for the cus- 
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tody of the children, or her more forty 
nate position in society. We would 
rather take the hard hand of the deserted 
husband and father, and offer to him a 
word of encouragement, who must here- 
after toil on alone in the warfare of life, 
unblest by wife or children, but not, we 
trust, deserted by friends. 

In conclusion, we cannot but remark 
upon the increase of cases like the one 
under consideration. We attribute this 
to the state of the law. We are sorry to 
see any relaxation of the ancient strict- 
ness of the common law. We sometimes 
regret, that the courts have any discre- 
tion whatever on this subject. It may 
be better for the mother and children in 
a particular case, that they should re- 
main together, even when the father is 
competent to their care and custody, 
But it is better for ten thousand othe: 
mothers and children, that the law should 
be enforced. In the language of Sir 
William Scott : — “ When people under- 
stand that they must live together, ex- 
cept for a very few reasons known to 
the law, they learn to soften by mutual 
accommodation that yoke which they 
know. they cannot shake off; they be- 
come good husbands, and good wives, 
from the necessity of remaining husbands 
and wives; for necessity is a powerful 
master in teaching the duties which it 
imposes. If it were once understood, 
that upon mutual disgust married per- 
sons might be legally separated, many 
couples, who now pass through the world 
with mutual comfort, with attention to 
their common offspring, and to the moral 
order of society, might have been at this 
moment living in a state of mutual un- 
kindness —in a state of estrangement 
from their common offspring —and in a 
state of the most licentious and unre- 
served immorality. In this instance, as 
in many others, the happiness of some 
individuals must be sacrificed to the 
greater and more general good.” 


Pua:ntx Banx Cast.— The trial of 
Wyman and Browne, the president and 
cashier of the Phoenix Bank, has excited 
much interest in Massachusetts. It may 
not be known to our distant readers, that 
the Phenix Bank, of Charlestown, which 
stood as well as any bank in the state, 
suddenly stopped payment, and it was 
found that the whole capital was gone. 
Wyman, the president, who had almost 
entire control of the institution, stated 
that the funds had been lent to a firm in 
Boston, two of whom are deceased. The 
president and cashier were indicted for 
embezzlement, and the trial took place 
last month at Concord, before the Court 
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of Common Pleas, Allen J. presiding. 
The counsel of Wyman were Daniel 
Webster and Franklin Dexter, of Bos- 
ton. The counsel of Brown were Rufus 
Choate and Sidney Bartlett, of Boston. 
Mr. Huntington, of Salem, and Mr. 
Wells, of Greenfield, conducted the pros- 
ecution. The trial occupied more than 
a week ; the jury acquitted Browne, but 
were upable to agree as to Wyman. 
When Mr. Huntington commenced his 
closing argument, the following curious 
scene took place, as reported in the Bos- 
ton Morning Post : 

Mr. Huntington commenced by saying 
that he was singularly impressed with 
the utter failure of the eminent counsel 
for the defence to meet the real case bold- 
ly and fairly. They had not met the 
main features of the charge — the gist of 
the charge. It was painful, almost, to 
see the gentlemen wrestling in vain with 
a desperate state of facts. When he saw 
the light of the age in which he lives 
struggling, staggering and faltering, he 
was satisfied, and he believed the jury 
must be satisfied, that there was no de- 
fence for William Wyman. The abor- 
tive effort, powerful as it was, recalled 
to his mind a remark which the eminent 
counsel once applied to the great man of 
the south, that he was “‘ struggling in a 
morass ” — that he was “entangled in a 
serbonian bog.” 

Mr. Huntington still further alluded to 
the counsel for the defence, and in a tone 
which greatly disturbed the composure 
of Mr. Webster, and made Mr. Dexter 
take his eyes from a book which he was 
reading. Speaking of the funds plun- 
dered from the bank, Mr. H. intimated 
that the defendants were by their means 
enabled to secure extraordinary legal aid. 

Mr. Webster instantly interrupted him 
by saying — “‘ That’s vulgar.” 

Huntington — What, sir ? 

Webster — That’s vulgar, very vulgar, 
sir. 

Huntington — I say, gentlemen of the 
jury, a portion of that money has been 
used for the defence — $1000 to one 
counsel, and $1000 to another. 

Webster — This, this, is too vulgar, and 
I will not submit to it. 

Dexter — It is beneath our notice. 

Webster — 1 will not submit to it here, 
and be abused in this manner. I will 
not submit to it without the direction of 
the court. 

Auten J. I did not notice the partic- 
ular expression which is deemed objec- 
tionable ; but I think these remarks as to 
counsel are hardly called for. I think the 
defendants entitled to choose their coun- 
sel. If innocent, a defendant should, if 
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he can, obtain such counsel as wonld be 
able to make his innocence appear, and 
clear up all doubts which may exist. 
This an innocent man would owe to 
himself, to his reputation, to his family, 
and his friends. It was the right of the 
defendants to engage the counsel they 
had, if they could, and it was their duty 
to secure their services, if they thought 
they could best present their defence. IL 
do not mean by these remarks to rebuke 
the district attorney, for I did not pay 
particular attention to his remarks. 

Mr. Huntington then resumed his re- 
marks, and said, whether his allusions to 
counsel were vulgar or not vulgar, he 
was certain in his own mind that by the 
funds of the bank the defendants were 
able to command the services of the 
counsel present. In this connexion, he 
said, the great question was, what had 
become of the money? This was the 
question all-important which the public 
asked. 


Ix Banxrurtrey. — When the bankrupt 
law was repealed, it was generally sup 
posed that the proceedings in bankrupt- 
cy would soon be closed; but we believe 
it will be found that more important 
sases, involving questions of fact, are yet 
to be decided than have heretofore come 
up for adjudication. When it is recol- 
lected, that the persons who applied for 
the benefit of the act, shortly before its 
repeal, were generally possessed of more 
or less property ; that opposition has 
been made to the discharge of many 
bankrupts, and issues are yet to be tried 
by juries ; that a large proportion of the 
estates are not settled, and in raany of 
them there are questions raised of fraud- 
ulent conveyances ; and, more especially, 
that in several districts no estates have 
yet been divided, it is evident that the 
courts will be occupied by cases in bank- 
ruptcy for many months tocome. Such 
being the case, it will be our object, as 
heretofore, to keep pace with the subject, 
and obtain all the decisions which may 
be of any assistance in settling the ques- 
tions which may hereafter come up for 
decision. 

In the present number, the decision of 
Mr. Justice Story in the case of the 
United States v. Bassett, although not in- 
volving a question of much general in- 
terest, contains a sound discussion of the 
principles of interpretation, and will com- 
mend itself to the attention of our read- 
ers. Without entering into any discus- 
sion of the legal effect of the words of 
the appropriation act, it may be remark- 
ed, that it could scarcely have been the 
intention of congress to limit the fees of 
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clerks to a less sum, after the passage of 
the bankrupt law, than they received be- 
fore its passage, when their labors and 
responsibilities were to be so much in- 
creased. The truth is, that this office, 
under the system of bankruptcy, was one 
of the most arduous and responsible in 
the government — requiring great labor 
and attention, and also skill, in erecting 
an entirely new system, in order to carry 
into successful operation the details of 
the law. The methods of business adopt- 
ed in the districts seem to have been dif- 
ferent, and are more or less excellent ac- 
cording to the capacity and intentions of 
the clerks. In Massachusetts, the busi- 
ness in the clerk’s office is conducted in 
a highly satisfactory manner, and we be- 
lieve the results will compare well with 
those in other districts. The amount of 
money paid into this court up to August 
22, was $646,607.33, of which $441,186. 
82 has been paid out. Dividends have 
already been made up in more than three 
hundred cases. 


Tue Apminatry. —In the memoirs of 
Samuel Pepys, who was secretary to the 
admiralty in the reigns of Charles II. and 
James I1., we tind the following curious 
passage in his diary of March 17, 1663, 
(vol. i. p. 208): “ To St. Margaret's Hill 


in Southwark, where the Judge of the 
Admiralty come, and the rest of the Doc- 
tors of the Civill Law, and some other 
commissioners, Whose commission of oyer 
and terminer was read, and then the 
charge, given by Dr. Exton, which me- 
thought was somewhat dull, though he 
would seem to intend it to be very rhet- 
oricall, saying that justice had two wings, 
one of which spread itself over the land, 
and the other over the water, which was 
this Admiralty Court. I perceive that 
this court is yet but in its infancy, (as to 
its rising again), and their design and 
consultation was, I could overhear them, 
how to proceed with the most solemnity, 
and spend time, there being only two 
businesses to do, which of themselves 
could not spend much time.” 


Anecpore. — Counsellor W., a witty 
old gentleman of the bar in one of the 
counties of New York, who was wont to 
imbibe rather too freely of the intoxicat- 
ing cup, had, on a certain occasion, the 
duty laid upon him of arguing a certio- 
rart. The counsellor had, prior to the 
coming in of the court, partaken of his 
favorite beverage, and when he attempt- 
ed to rise from his seat for the purpose 
of commencing his motion, found the 
gravity of his body rather too great to 
overcome ; but after repeated trials, at 
last gained his feet. The presiding judge, 
discovering his situation, ana inability to 
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express himself understandingly, said to 
him — “ Mr. W., sit down, you are 
drunk !” to which remark W. slowly re- 
plied — “ That's a fact, and it’s the first 
correct decision your honor has mad 


this term!” 


Divorce ror THe Cause or Impo- 
TENCE. — A case of this sort has recently 
occurred in Boston, and we believe it js 
almost without precedent in Massachu- 
setts. The parties are of a highly re- 
spectable position in society, and were 
married about five years ago. The peti- 
tion was by the wife, alleging impotence 
on the part of the husband at the time of 
the marriage and since its solemnization. 
The hearing was strictly private before 
Judge Wilde, and the nature of the evi- 
dence has not been divulged. The re- 
sult only is known, which was a divorce 
a vinculo. The case is alluded to here, 
only as an evidence of the application of 
the law upon this subject, which is sup- 
posed by some to have become almost 
obsolete in this country through disuse. 


Oxsrrvary.— Died in Newark, N. J, 
on the 15th of August, Hon. William 
Halsey, aged 73. He was born at Short 
Hills, in 1770, and has been a membe: 
of the New Jersey bar for near half a 
century, having been admitted in 1794, 
and was consequently one of the oldest 
members of the profession, from which 
he retired several years ago. Three of 
his seniors only survive, viz.: Judge 
Ford, Robert Campbell, and Gov. Wil- 
liamson. For many years he occupied 
a prominent place among the ablest men 
at the bar, always distinguished for its 
ability and resources. Judge H. never 
entered into political life, but after he 
retired from the practice of his profes- 
sion, which had been very extensive, he 
accepted a seat on the bench of the 
court of common pleas for the county, 
and was the first mayor of the city un- 
der the new charter. 

In Albany, New York, on Monday, 
August 21, Hon. Lucas Elmendorf, of 
Ulster, N. Y., aged 85. He has long 
been known in public life, having held 
in the last fifty years, various stations of 
distinction and trust—stete senator, 
representative in congress, presidential 
elector, surrogate, first judge of the 
county, &c. He had arrived in Albany 
in the day boat, and had walked, with 
his usual vigor, to the Carlton House, 
accompanied by a friend. He had re- 
quested tea for himself and his friend, 
saying, in reply to an inquiry, that he 
was in his usual good health, when he 
was seized with faintness, and almost 
immediately expired. A physician was 
called instantly, but life was extinct. 





